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In 1987, the volume of cases affecting higher education con- 
tinued unabated. The cases reflected the great dynamism and 
ferment permeating our campuses. This, the second of the 
JOURNAL’s Annual Reviews of judicial pronouncements on the 
law of higher education, provides a concise and organized look 
at the work of the courts during 1987. The piece seeks not only 
to convey the most important developments during that year, 
but also, like the cases themselves, to mirror higher education’s 
dynamism and ferment. Following an introduction, the article 
reports on cases affecting the institution, cases concerning facul- 
ty and staff, and cases relating to students. 


Liability of Colleges and Universities for Injuries Sustained 
by Students While Participating in Extracurricular Activities 
S 4'e ok k 6 oo eis eis, AN as Rae os ae ne Tia Miyamoto 149 


This article discusses the extent to which colleges and univer- 
sities may be held liable for injuries sustained by students while 
participating in extracurricular activities. Plaintiffs arguing that 
a post-secondary institution should be held liable for an ex- 
tracurricular injury rely most frequently on the theory of 
negligence. Consequently, the scope of this article is limited to 
the forms which negligence claims have taken in extracurricular 
injury cases to date. 


On the whole, courts have been reluctant to impose liability on 
institutions of higher education for injuries sustained by 
students while participating in extracurricular activities. The 
two broad policy considerations underlying this reluctance are 
the recognition that a post-secondary institution is not an in- 
surer of the safety of its students, and the awareness that such 
students are adults, able to take care of themselves. Courts have 
largely disregarded the fact that the college/university-student 
relationship is unique in that, in addition to classroom educa- 
tion, the institution often provides a place for the student to live 
and may be the site of many if not all of the student’s extracur- 
ricular activities. Given this relationship, imposing a duty of 
care upon post-secondary institutions may be warranted in some 
extracurricular injury cases. 
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College and university fundraising for the first time would be 
regulated under the provisions of the National Association of At- 
torneys General Model Solicitation Act. This article, prepared 
by Kevin A. Suffern, a co-drafter of the Act, explains why this 
happened and the effects such regulation would have on col- 
leges and universities. 
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The Law of Higher Education and the 
Courts: 1987 


Fernand N. Dutile* 


INTRODUCTION 


This article, the second in a series of annual reviews of the work of 
the courts relating to higher education, covers cases decided during 
1987. The criteria governing the selection of a case for treatment in the 
review and the length of that treatment include how directly the case’s 
subject matter relates to the primary mission of institutions of higher 
education; the authority of the court deciding the case; and the legal 
basis for the decision. Accordingly, among the strongest candidates for 
inclusion would be a United States Supreme Court opinion addressing 
the validity, under the United States Constitution, of a governmental 
restriction on the curriculum of a college. 

To be sure, some cases are included not merely on the basis of their 
likely impact on academia, but because of their interesting facts or their 
topicality. Predictably, the cases covered in this piece reflect the great 
dynamism and ferment of the law of higher education, a dynamism 
and ferment that show no signs of abating. 

The article is organized so as to provide the readiest access to the 
reader. Of course, many of the cases could appear under several head- 
ings—a suit by a student against a university alleging sex discrimination 
in athletics, for example, defies perfect classification. Nonetheless, cases 
were placed in their most natural habitat. Often a case is mentioned 
under more than one heading, reflecting the various points made in 
the case or the various emphases to which it is subject. 


I. THE INSTITUTION 


State Action 


To what extent university conduct, or that of affiliated entities, 
constitutes ‘‘state action’’ for the purposes of the fourteenth amendment’ 





* Associate Dean and Professor of Law, Notre Dame Law School; Faculty Editor, 
JOURNAL OF COLLEGE AND UNIVERSITY LAW. Professor Dutile is deeply grateful to 
Lisa Graff, Susan Royer, Paul Carvelli and Suzanne Russell, law students at Notre Dame, 
and to Kathleen Bradley, Assistant to the Editors of the JOURNAL OF COLLEGE AND 
UNIVERSITY LAW, for their invaluable aid in the preparation of this article. 

1. ‘‘No state shall . . . deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the 
laws.’’ U.S. Const. amend. XIV. 


87 





88 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 2 


continued to attract the attention of the courts. In Sinn v. Daily 
Nebraskan,’ the Eighth Circuit concluded that the refusal by a student 
newspaper at the University of Nebraska to print the gay and lesbian 
orientation of advertisers for roommates did not constitute state action. 
It so held even though the publication committee responsible for the 
newspaper’s policy was created by the University’s board of regents 
and appointed by the Chancellor, and even though the newspaper 
depended heavily on the state for financing and operating space.* 

The Gay and Lesbian Students Association at the University of Ar- 
kansas, Fayetteville, alleging that the student legislature’s denial of 
funding for the group violated its rights of free speech, association and 
equal protection,* brought suit. Relying heavily on the lower court 
opinion in Sinn,® the University contended that the denial, coming as 
it did from the student legislature, was not ‘‘state action.’’ The court 
rejected the argument, finding that the funding process at the University 
had heavy state involvement. Indicating state action, th. court noted, 
were the facts that the two University organizations primarily involved 
in the funding were state-created; the board of trustees, authorized by 
statute to run the University, approved the student constitution; the 
funds at issue in the case were drawn from University appropriations; 
the Vice-Chancellor of the University heard appeals stemming from 
funding denials; and all of these factors occurred at a public university.® 
Consequently, the ‘‘decisions of the student senate [were] fairly attrib- 
utable to the state.’’” 

The Second Circuit found that the disciplinary action of even a 
private college might constitute state action; the fact that only after 
state legislation specifically so authorized it did the College modify its 
handbook to provide more severe disciplinary action for students en- 
gaging in disruptive demonstrations might indicate that the College 
president’s conduct was ‘‘fairly attributable to’’ and ‘‘substantially 
encouraged by the state.’’* (In 1988, however, the Court of Appeals for 





2. 829 F.2d 662 (8th Cir. 1987). See infra text accompanying notes 27-28. 

3. 829 F.2d at 665-66. See also Stone v. Cornell Univ., 126 A.D.2d 816, 510 N.Y.S.2d 
313 (1987) (University receipt of state financial assistance not sufficient to yield state action). 

4. Gay and Lesbian Students Ass’n v. Gohn, 656 F. Supp. 1045 (W.D. Ark. 1987), 
rev'd on other grounds, 1988 U.S. App. LEXIS 8581 (8th Cir.). 

5. 638 F. Supp. 143 (D. Neb. 1986). For a discussion of this case, see Dutile, Higher 
Education and the Courts: 1986, 14 J.C.U.L. 303, 313 (1987). 

6. 656 F. Supp. at 1053. 

7. Id. The court also rejected the University’s mootness argument, which was based 
on the fact that the student group had not recently sought funding. See id. at 1049-51. 

8. Albert v. Carovano, 824 F.2d 1333, 1341, modified on reh’g, 839 F.2d 871 (2d Cir. 
1987), vacated en banc, No. 87-7111 (2d Cir. June 28, 1988). Plaintiffs sued under 42 
U.S.C. § 1983, which requires proof that the conduct complained of has deprived plaintiffs 
of a constitutionally protected right and that the defendant acted ‘‘under color of any statute 

. . of any State.”” 824, F.2d at 1338 (citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 


150, 90 S. Ct. 1598, 1604 (1970)). For more on this case, see text accompanying notes 388- 
90, infra. 
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the Second Circuit, sitting en banc, vacated the panel decision and 
held that the disciplinary action was not state action.)° 

In Tarkanian v. NCAA,’ the head basketball coach at the University 
of Nevada-Las Vegas sued after the NCAA ordered the University to 
suspend him for alleged violations of NCAA rules.‘ The NCAA con- 
tended that the imposition of penalties on the coach by it and the 
University did not constitute state action, a requirement for the appli- 
cation of due process restrictions.12 The court concluded that the con- 
duct constituted state action.* In prior cases, courts have held NCAA 
regulatory activity to be state action since member institutions were 
supported by the public or government." In addition, the court reasoned 
that since ‘‘the right to discipline state employees is the exclusive 
prerogative of the state,’’ it is state action.» The court rejected the 
NCAA’s contention that a trilogy of 1982 Supreme Court cases indicated 
a different result.** While some cases have found state action not to 
exist under similar circumstances, they are distinguishable because they 
have not concerned public schools.’? The United States Supreme Court 
has granted certiorari in Tarkanian, thus promising a more definitive 
answer to this recurring question.® 


Free Speech and the Campus 


The courts in 1987 made important pronouncements concerning free- 
dom of speech under the first amendment.’* Two involved student 
publications at universities. 





9. Albert v. Carovano, No. 87-7111 (2d Cir. June 28, 1988) (en banc). 

10. 741 P.2d 1345 (Nev. 1987), cert. granted, 108 S. Ct. 1011 (1988). 

11. 741 P.2d at 1346-47. 

12. Id. at 1347. 

13. But see Hawkins v. NCAA, 652 F. Supp. 602 (C.D. Ill. 1987), discussed infra, text 
accompanying notes 426-32. 

14. 741 P.2d at 1347. See, e.g., Regents of the Univ. of Minn. v. NCAA, 560 F.2d 352 
(8th Cir.), cert. dismissed, 434 U.S. 978, 98 S. Ct. 600 (1977); Howard Univ. v. NCAA, 
510 F.2d 213 (D.C. Cir. 1975); Parish v. NCAA, 506 F.2d 1028 (5th Cir. 1975); Associated 
Students, Inc. v. NCAA, 493 F.2d 1251 (9th Cir. 1974). 

15. 741 P.2d at 1348. In addition, the court found that the coach had a constitutionally 
protected property or liberty interest. Id. at 1349. 

16. Id. The three Supreme Court cases are: Blum v. Yaretsky, 457 U.S. 991, 102 S. Ct. 
2777 (1982) (involved private physicians rather than government regulations); Rendell- 
Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982) (discharge of teachers in a private 
school not done under color of state law); and Lugar v. Edmonson Oil Co., 457 U.S. 922, 
937, 102 S. Ct. 2744, 2753 (1982) (applied a two-part test for conduct to be attributed to 
the state: (1) The state or a person for whom the state is responsible must have created the 
right or privilege being exercised and causing the deprivation; (2) a state actor is the party 
charged with the deprivation). 

17. 741 P.2d at 1349. See, e.g., Arlosoroff v. NCAA, 746 F.2d 1019 (4th Cir. 1984); 
McHale v. Cornell Univ., 620 F. Supp. 67 (N.D.N.Y. 1985). 

18. See NCAA v. Tarkanian, 108 S. Ct. 1011 (1988). 

19. ‘‘Congress shall make no law. . . abridging the freedom of speech, or of the press; 
or the right of the people peaceably to assemble . . . .’’ U.S. Const. amend. I. 
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The publishers of the Texas Review, a student newspaper at the 
University of Texas at Austin (UTA), challenged a University rule which 
required that student newspapers containing advertisements by third 
parties be distributed from unmanned stands rather than being handed 
out where student organizations maintained tables for the distribution 
of literature.2° The District Court considered whether the first amend- 
ment of the United States Constitution”! prohibited UTA from enacting 
a rule which thus barred ‘‘solicitation’’ on the West Mall of the 
campus.”? 

UTA had not created a traditional public forum on its campus, but 
rather a public forum on the West Mall insofar as student organizations 
were concerned.”? The rule at issue, the court held, was a valid time, 
place or manner restriction. Such restrictions must be content-neutral, 
must be narrowly tailored to serve a significant governmental interest, 
and must leave open ample alternative channels for communication.” 
In light of UTA’s interest in protecting the marketplace of ideas from 
‘‘pollution by commercial hawking and solicitation,’’?> the rule did not 
violate the first amendment rights to freedom of speech or of the press, 
even if few people were interested enough in reading the Texas Review 
to pick it up from a rack.”6 

In Sinn v. Daily Nebraskan,’ the plaintiffs alleged that the university 
student newspaper’s refusal to print their gay or lesbian orientation in 
their advertisements for roommates violated the first and fourteenth 


amendments. The Court of Appeals for the Eighth Circuit held that the 
newspaper’s editorial judgment rejecting the advertisements was not 
‘state action’ so as to allow plaintiffs to state a claim for infringement 
of constitutional rights.”* 





20. Texas Review Soc’y v. Cunningham, 659 F. Supp. 1239 (W.D. Tex. 1987). 

21. The plaintiffs relied as well on parallel provisions in the Texas Constitution: ‘‘Every 
person shall be at liberty to speak, write or publish his opinions on any subject, being 
responsible for the abuse of that privilege; and no law shall ever be passed curtailing the 
liberty of speech or of the press’’; ‘‘[t]he citizens shall have the right, in a peaceable 
manner, to assemble together for their common good; and apply to those invested with the 
powers of government for redress of grievances or other purposes, by petition, address or 
remonstrance.’’ TEx. Const. art. I, §§ 8, 27. The court held that the regulation in question 
did not violate the Texas Constitutional guarantees of freedom of speech and assembly. 
659 F. Supp. at 1249. 

22. 659 F. Supp. at 1240. 

23. Id. at 1244. 

24. Id. at 1245 (citing Heffron v. International Soc’y for Krishna Consciousness, Inc., 
452 U.S. 640, 648, 101 S. Ct. 2559, 2564 (1981)). , , 

25. Id. 

26. Id. at 1245-47. The rule also did not violate the right to freedom of association of 
the members of the Texas Review Society on the theory that it would adversely affect the 
circulation of their newspaper and in turn decrease the number of members the organization 
would be able to recruit. Id. at 1247-48. 

27. 829 F.2d 662 (8th Cir. 1987). 

28. Id. at 665-66. For more on this case, see text accompanying notes 2-3, supra. 
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Student activists also pursued first amendment interests. At the 
University of Virginia, student organizations sued to enjoin enforcement 
of the University’s Amended Lawn Use Policy, after a shanty erected 
in front of the Rotunda to protest apartheid in South Africa was removed 
pursuant to that policy. The organizations moved for a preliminary 
injunction, contending that the enforcement of these regulations vio- 
lated their first amendment rights.” 

The initial step in the first amendment analysis, the District Court 
stated, was to determine if the shanty constituted protected symbolic 
expression.*° The two relevant factors are: (1) whether the party in- 
tended the symbolic expression to convey a particularized message and 
(2) whether the message would be understood by viewers.*! Although 
the court deemed the student conduct to be constitutionally protected 
expression,*? the regulation was a reasonable time, place and manner 
restriction® that allowed students a wide array of additional modes of 
communication. The District Court thus concluded that the University 
of Virginia may regulate the symbolic speech of its students to preserve 
and protect the lawn area as an architectural landmark.* (In 1988, the 
Court of Appeals for the Fourth Circuit affirmed.)** 

In Searcey v. Crim,** peace activists alleged that the Atlanta public 
schools violated the activists’ first amendment rights. Although the 
schools allowed armed forces personnel to distribute literature, hold 
workshops, counsel students about careers in the armed forces and 
conduct ROTC training in the public schools, the school refused to 





In Bystrom v. Fridley High School, 822 F.2d 747 (8th Cir. 1987), the court found 
constitutional a school policy subjecting to prior review and restraint the underground 
newspaper that the students wished to distribute on school premises. Id. at 750. The policy 
guideline which prohibited the distribution of material that was pervasively indecent or 
vulgar was not impermissibly vague or overbroad as applied to the high school, although 
the concepts of indecency and vulgarity contained large elements of subjectivity, and 
reasonable people might differ on whether these characteristics were pervasive or only 
sporadic. Id. at 752 (citing Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S. Ct. 
3159 (1986)). Although commercial speech enjoys a degree of first amendment protection, 
the prohibition of written material advertising any product or service not legally permitted 
to minors was not impermissibly vague or objectionable. Id. at 753. The Court of Appeals 
noted that its opinion did not apply to post-secondary campuses and students. Id. at 750. 

29. Students Against Apartheid Coalition v. O’Neil, 671 F. Supp. 1105 (W.D. Va. 1987), 
aff'd, 838 F.2d 735 (4th Cir. 1988). 

30. 671 F. Supp. at 1106. 

31. Id. (citing Spence v. Washington, 418 U.S. 405, 94 S. Ct. 2727 (1974)). 

32. Id. 

33. Such restrictions must be content-neutral, must be narrowly tailored to serve a 
significant governmental interest, and must leave open alternative channels of communi- 
cation. Id. 

34. Id. at 1108. The Amended Lawn Use Policy was also sufficiently detailed to inform 
students concerning the types of expression restricted on the lawn and was not, therefore, 
unconstitutionally vague. Id. 

35. 838 F.2d 735 (4th Cir. 1988). 

36. 815 F.2d 1389 (11th Cir. 1987). 





92 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 2 


grant the peace activists, who sought to post information on school 
bulletin boards and participate in Career Days, similar rights of access. 

The Eleventh Circuit concluded that the Atlanta public schools’ 
refusal could not survive a nonpublic-forum analysis. Unlike with 
public forums, control over access to nonpublic forums ‘‘can be based 
on subject matter and speaker identity so long as the distinctions drawn 
are reasonable in light of the purpose served by the forum and are 
viewpoint neutral.’’*” Because the school system offered no reasons for 
which the peace-oriented educational and career efforts should not also 
be given limited access to the schools, excluding the peace activists 
was not justified.** 

In Rosenfeld v. Ketter,*° the Second Circuit addressed a suspension*° 
order prohibiting a student from participating in any University activity 
or entering any University property. In light of the virtually unlimited 
opportunities for free expression which remained available to him, the 
order did not violate the first amendment.*? The same court, in Ad- 
Hoc Committee of the Baruch Black and Hispanic Alumni Association 
v. Bernard M. Baruch College,*? found sufficient to state a claim under 
the first amendment an allegation by an alumni group** that the College 
selectively refused to grant the group recognition. The College failed 
to allege that the refusal was not politically motivated.* 

Finally, a federal district court addressed whether a state university’s 
denial of funding to a gay rights group violated the organization’s 


freedom of speech.*® The court recognized that although there were 
some reasons for which the state could not deny funding,** funding 
decisions inevitably rest on the content of the request.*” Looking to 
abortion-related cases indicating that ‘‘the mere withholding of funding 





37. Id. at 1393 (citing Cornelius v. NAACP Legal Defense and Educ. Fund, 473 U.S. 
788, 806, 105 S. Ct. 3439, 3451 (1985)). 

38. Id. at 1394-95. On remand, the Georgia District Court found that the Career and 
Youth Motivation Days constituted nonpublic forums, and guidance offices and bulletin 
boards constituted public forums for the limited purpose of presenting information on post- 
secondary opportunities. 681 F. Supp. 821 (N.D. Ga. 1988). 

39. 820 F.2d 38 (2d Cir. 1987). 

40. The student, having attended a student rally, remained in the building after being 
asked to leave and was subsequently arrested for criminal trespass. Id. at 39. 

41. Id. at 41. 

42. 835 F.2d 980 (2d Cir. 1987). 

43. The group dedicated itself to the concerns of minority students. Id. at 981. 

44. Id. at 982-83. The court found that the group’s equal protection claim also stated 
a cause of action. The college did not allege the denial was not racially motivated. Id. 

45. Gay and Lesbian Students Ass’n v. Gohn, 656 F. Supp. 1045 (W.D. Ark. 1987), 
rev’d, 1988 U.S App. LEXIS 8581 (8th Cir.). 

46. Id. at 1054 (citing Perry v. Sindermann, 408 U.S. 593, 597, 92 S. Ct. 2694, 2697 
(1972)). 

47. Id. at 1055. Of course, funding decisions based on such extraneous considerations 
as the applicant’s political views or associations might violate rights of free speech, 
association or equal protection. Id. (citing Advocates for Arts v. Thomson, 532 F.2d 792, 
798 n.8 (1st Cir.), cert. denied, 429 U.S. 894, 97 S. Ct. 254 (1976)). 
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does not infringe first amendment rights,’’** the court determined that 
a university has no duty affirmatively to support a student organiza- 
tion’s exercise of those rights: 


Funding [at the University]’is approved through a democratic 
process and the ultimate decision is based on the vote of the 
student senate. In such a process a certain amount of discretion 
and subjective consideration is essential. Undoubtedly, the denial 
of funding to any group will have an impact, but it will not 
prevent the organization from advocating its views.* 


The court accordingly concluded that the organization’s rights of as- 
sociation or speech had not been violated through the University’s 
refusal affirmatively to aid, through funding, their exercise.*° (However, 
in 1988, the Court of Appeals for the Eighth Circuit ordered the 
University to provide funds to the group. To deny the organization 
money because of the views it expressed constituted a violation of free 
speech rights.)* 


Religion and the Campus 


Free Exercise Clause 


The District of Columbia Court of Appeals, having apparently read 
of King Solomon and the baby, gave each side cause to claim victory 
in Gay Rights Coalition of Georgetown University Law Center v. George- 
town University.*? Before the court was the District of Columbia’s 
Human Rights Act,®* which requires educational institutions to provide 
all ‘‘facilities and services’’ without regard to sexual orientation.** Two 
gay rights groups at Georgetown University contended that they were 
entitled, under the Act, to ‘‘University Recognition’’ and its accompa- 





48. Id. (citing Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977); Planned Parenthood 
of Cent. & N. Ariz. v. Arizona, 718 F.2d 938 (9th Cir. 1983), aff'd sub nom. Babbitt v. 
Planned Parenthood of Cent. & N. Arizona, 107 S. Ct. 391, appeal dismissed, 107 S. Ct. 
39 (1986)). 

49. Id. at 1056. 

50. Id. 

51. 1988 U.S. App. LEXIS 8581 (8th Cir.). See also Chron. of Higher Educ., July 6, 
1988, at A19, col. 2. 

52. 536 A.2d 1 (D.C. 1987). For more on this case, see Dutile, God and Gays at 
Georgetown: Observations on Gay Rights Coalition of Georgetown University Law Center 
v. Georgetown University, 15 J.C.U.L. 1 (1988). 

53. D.C. Cope ANN. § 1-2520 (1987). 

54. The Act defines ‘‘sexual orientation’’ to include ‘‘preference or practice.’’ Id. § 1- 
2502(28). 
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nying benefits.** Georgetown, relying on its right to free exercise of 
religion, refused, asserting that such recognition would, in violation of 
Roman Catholic moral teaching, convey endorsement of the groups’ 
purposes and activities. 

The lead opinion,** in order to avoid the first amendment issues*’ 
that would result from ruling otherwise,** construed ‘“‘facilities and 
services’’ to include only the tangible benefits provided to other student 
groups gaining ‘‘University Recognition’ and not ‘University Recog- 
nition’’ itself.s*° Accordingly, the opinion ‘‘severed’’ what it alleged to 
be the ‘‘artificial connection between the ‘endorsement’ and the tangible 
benefits contained in Georgetown’s scheme of ‘University Recogni- 
tion.’’’®° 

In the court’s view, even the provision of tangible goods and services 
implicated Georgetown’s freedom of religious exercise. Nonetheless, 
the court held, ‘‘the District of Columbia’s compelling interest in the 
eradication of sexual orientation discrimination outweighs any burden 
imposed upon Georgetown’s exercise of religion by the forced equal 
provision of tangible benefits.’’® 

Despite the many and lengthy opinions, problems remain. None of 
the opinions provides a satisfactory methodology for weighing George- 
town’s constitutional interest in the free exercise of religion against the 
District of Columbia’s interest in the enforcement of its civil rights 


legislation.*? Moreover, the court never deals with the argument that, 
to the extent the law (and the court) compel ‘‘recognition,’’ the en- 
dorsement, both actual and perceived, is reduced.® 


Establishment Clause 


Two cases involving public high schools carried significant impli- 
cations for religious invocations and benedictions at ceremonies con- 





55. These were essentially four: use of a mailbox in the Student Activities Commission 
Office and the right to request one in ‘‘Hoya Station’; use of the Computer Label Service; 
use of mailing services; and the right to apply for University funding. 536 A.2d at 10. The 
fact that various segments of the University were already providing many benefits to the 
gay groups may have weakened the University’s position. See id. at 38-39; Dutile, supra 
note 52, at 11-12. 

56. The court issued seven different opinions: a lead opinion, two concurring opinions, 
and four other opinions concurring in part and dissenting in part. 

57. Requiring official recognition would jeopardize not only Georgetown’s right to the 
free exercise of religion, but also, through such a coerced expression of approval, its right 
to free speech. See Wooley v. Maynard, 430 U.S. 705, 97 S. Ct. 1428 (1977); West Virginia 
State Bd. of Educ. v. Barnette, 319 U.S. 624, 63 S. Ct. 1178 (1943). 

58. Compare Gay Rights Coalition with NLRB v. Catholic Bishop, 440 U.S. 490, 99 S. 
Ct. 1313 (1979). 

. See Gay Rights Coalition, 536 A.2d at 16, 21-22. 
0. Id. at 5. 
. Id. Left open by the decision is whether the gay groups may use the University’s 
. See id. at 14 n.12; Dutile, supra note 52, at 16-17. 
. See Dutile, supra note 52, at 6-11. 
. See id. at 11. 
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ducted by state institutions of higher education. In the first,** the Court 
of Appeals for the Sixth Circuit noted that the establishment clause® 
of the first amendment does not preclude ceremonial invocations and 
benedictions as long as they preserve an ‘‘equal liberty of conscience.’’® 
‘(T]he public nature of the ceremony and the usual presence of parents 
act as a buffer against religious coercion.’’®’ The court added that ‘‘the 
graduation context does not implicate the special nature of the student- 
teacher relationship—a relationship which focuses on the transmission 
of knowledge and values by an authority figure.’’** Presumably, the 
factors cited by the court would, in the context of higher education, 
constitute a still stronger buffer to a violation of the establishment 
clause. 

The particular invocations and benedictions in question, however, 
did violate the first amendment. By employing language of Christian 
theology and prayer, they were framed and phrased so that they ‘‘‘sym- 
bolically place[d] the government’s seal of approval’’’ on the Christian 
religious view. 

In the second,” a California appellate court looked to the Lemon 
three-part test to determine whether an ‘‘avowedly secular activity”’ 
withstood first amendment scrutiny.”: First, the state action must have 
a secular legislative purpose; second, its principal or primary effect 
must be one that neither advances nor inhibits religion; and third, the 
statute must not foster an excessive entanglement with religion.” 

The court held that inclusion of a religious invocation at a public 
high school graduation ceremony violated the United States Constitution” 





64. Stein v. Plainwell Community Schools, 822 F.2d 1406 (6th Cir. 1987). 

65. ‘‘Congress shall make no law respecting an establishment of religion. . . .’’ U.S. 
Const. amend. I. 

66. 822 F.2d at 1409. 

67. Id. 

68. Id. 

69. Id. at 1410 (quoting Marsh v. Chambers, 463 U.S. 783, 792, 103 S. Ct. 3330, 3336 
(1983)). 

70. Bennett v. Livermore Unified School Dist., 193 Cal. App. 3d 1012, 238 Cal. Rptr. 
819 (1987). 

71. Id. at 1019-20, 238 Cal. Rptr. at 823 (citing Lemon v. Kurtzman, 403 U.S. 602, 
612-13, 91 S. Ct. 2105, 2111 (1971); Edwards v. Aguillard, 107 S. Ct. 2573, 2576-77 
(1987). 

72. Id. In Edwards v. Aguillard, 107 S. Ct. 2573 (1987), the Supreme Court of the 
United States addressed a first amendment challenge to Louisiana’s Balanced Treatment for 
Creation-Science and Evolution-Science in Public School Instruction Act. The Court held 
that the Act violated the Lemon test, see Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 
(1971), because it serves no secular purpose, but rather purports to promote a religious 
belief. 107 S. Ct. at 2578, 2582. This holding is unlikely to have a significant impact on 
colleges and universities because of the inherent differences between higher education and 
lower-level schooling, the involuntary attendance of students at the lower levels, their 
greater impressionableness, and their greater susceptibility to peer pressure. Id. at 2577. 

73. ‘‘Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof . . . .’’ U.S. Const. amend. I. A corresponding violation of the 
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because: (1) the primary purpose of a religious invocation is religious; 
(2) inclusion in a graduation ceremony conveys a message of endorse- 
ment of the particular creed represented in the invocation, and of 
religion in general; and (3) permitting some forms of religious invo- 
cation would require the school district to oversee the choice of cere- 
mony to ensure that the limits set were not exceeded, thereby fostering 
an excessive entanglement.” 


Contracts and Negligence 


Contracts 


In 1984, the South Dakota legislature enacted Senate Bill 221 (SB 
221),”> which authorized the closing of the University of South Dakota 
at Springfield (USD/S), a junior college and technical/vocational school. 
In 1987, the Supreme Court of South Dakota decided Aase v. South 
Dakota Board of Regents,”* another in a series of actions brought to test 
the legality of SB 221.77 In Aase, students sued, alleging that the 
closing constituted a breach of contract, a violation of their constitu- 
tional rights for which section 1983 provided a remedy, and a violation 
of South Dakota’s Deceptive Trade Practices and Consumer Protection 
Act.”* The students sought an injunction against the closing and a 
judicial declaration that SB 221 was unconstitutional.” 

The court found that the students had no contractual rights enforce- 
able against the Regents. Generally, the relationship between a univer- 
sity and a student is contractual, but this contract is limited to the 
term for which tuition is paid.® In Aase, the students were permitted 
to complete the academic year at USD/S; thus the University met its 





California Constitution was also found. (See Cat. Const. art. 1, § 4: ‘‘Free exercise and 
enjoyment of religion without discrimination or preference are guaranteed. .. . The 
legislature shall make no law respecting an establishment of religion.’’) 193 Cal. App. 3d 
at 1016, 238 Cal. Rptr. at 821. 

74. 193 Cal. App. 3d at 1020, 238 Cal. Rptr. at 823-24. 

75. S. 221, 1984 S.D. Laws 138 (codified at S.D. Copiriep Laws. ANN. § 24-6A (1988)). 
SB 221 transferred the facility to the Board of Charities and Corrections, which converted 
the school to a minimum security prison. 

76. 400 N.W.2d 269 (S.D. 1987). 

77. Other cases involving the constitutionality of SB 221 or the closing of the USD/S 
campus include: Kanaly v. State, 403 N.W.2d 33 (S.D. 1987), appeal dismissed sub nom., 
Hagen v. South Dakota, 108 S. Ct. 685 (1988); Kanaly v. State, 368 N.W.2d 819 (S.D. 
1985); Merkwan v. State, 375 N.W.2d 624 (S.D. 1985); Bonine v. Board of Regents, No. 
85-3022, pending in the U.S. District Court, District of South Dakota, Central Division; 
Bonine v. Meyer, No. 86-4067, also pending in the U.S. District Court, District of South 
Dakota, Central Division. 400 N.W.2d at 270 n.1. 

78. 400 N.W.2d at 270 (citing S.D. Copirtp Laws ANN. § 37-24 (1986)). 

79. 400 N.W.2d at 270. 

80. Id. (citing Corso v. Creighton Univ., 731 F.2d 529 (8th Cir. 1984); Abbariao v. 
Hamline Univ. School of Law, 258 N.W.2d 108 (Minn. 1977)). 
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contractual obligations. Likewise the students were not entitled to 
injunctive relief to prevent closure of USD/S. The court, having pre- 
viously found SB 221 constitutional,** concluded that the closing vio- 
lated neither the students’ constitutional rights, nor the South Dakota 
Deceptive Trade Practices and Consumer Protection Act.*? 

A student’s claim that she was a third-party beneficiary to a contract 
between a college and a maintenance service failed in Radosevic v. 
Virginia Intermont College.** A strong wind at the College lifted a sixty- 
five pound roof access hatch, causing permanent paralysis when it 
struck her.** Virginia Intermont had contracted with Servicemaster to 
provide the College with maintenance and housekeeping services. Ra- 
dosevic alleged that she was a third-party beneficiary to the contract. 
However, since the four corners of the contract did not evidence an 
intent directly to benefit a particular student, the district court found 
that Radosevic could not sue as a third-party beneficiary.** 

North v. State® raised the issue of what constitutes a contract between 
a student and a university. In this case, a former medical student 
alleged that the University of Iowa College of Medicine wrongfully 
refused her readmission after an authorized one-year leave of absence 
for psychiatric illness.*? When the medical/executive committee post- 
poned for one year its decision on North’s readmission, she appealed 
unsuccessfully within the school system and then sought injunctive 





81. 400 N.W.2d at 271. The court is referring to Kanaly v. State, 368 N.W.2d 819 (S.D. 
1985). 

82. Also at issue in the case was whether the Board of Regents was a ‘‘person’’ subject 
to suit under 42 U.S.C. § 1983 (1982) and whether the Regents, as individuals, were 
immune to suit. See infra text accompanying notes 189-90. 

In his dissent, Justice Henderson argued that the Regents, using SB 221, forced students 
to relocate out of South Dakota, modify their courses of study, change majors, and even 
discontinue their college education. Despite this ‘‘traumatic’’ situation, he complained, the 
court, without considering ‘‘hundreds of depositions,’’ has told the students that they have 
no case—no opportunity for a day in court. 400 N.W.2d at 272-73. See also Justice Sabers 
in dissent, id. at 274-78. The failure of the court to allow the students to argue their case, 
Henderson maintained, violated the spirit of SB 221’s mandate that students be given a 
chance to complete their education. Id. at 273-74. For more on school closings, see Hatcher 
v. Board of Pub. Educ. and Orphanage, 809 F.2d 1546 (11th Cir. 1987). 

83. 651 F. Supp. 1037 (W.D. Va. 1987). 

84. Radosevic settled with the college, but proceeded against Servicemaster, the re- 
maining defendant in the suit. Three cross-claims are pending. The court bifurcated these 
from Radosevic’s claims against Servicemaster. Id. at 1042. 

85. Id. at 1039. The district court also discussed RESTATEMENT (SECOND) OF TorRTS § 
324A(b) (1963-64), regarding the nonfeasance of a contractual duty and third parties, and 
six factors from 57 AM. Jur. 2D Negligence § 50 (1971), which indicate whether nonper- 
formance of a contractual duty results in a cause of action in tort for an injured third party. 
The court concluded that Servicemaster was not liable to Radosevic because nonfeasance 
of a contractual duty does not provide an injured third party an independent cause of 
action in tort. 651 F. Supp. at 1040-41. 

86. 400 N.W.2d 566 (Iowa 1987). 

87. Id. at 567. 
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relief from the courts.** North claimed that the associate dean’s original 
letter formed an express contract which authorized to her a leave and 
readmission. However, she did not prove as a matter of law that an 
enforceable contract existed.*° 

Cosio v. Medical College of Wisconsin® also concerned the extent of 
the contractual relationship between a college and a student. The 
student, dismissed for unsatisfactory academic performance, sued a 
medical college for breach of contract, for an arbitrary and capricious 
act, and for negligence.*: The Court of Appeals of Wisconsin held that 
the Medical College was not liable for breach of contract for allegedly 
allowing widespread cheating by other students. The Medical College’s 
bulletin and handbook reflected the contractual relationship between 
the student and the College.*? Since the College had no duty under its 
contractual arrangement with the student, it was not negligent for 
failing to monitor the examinations.” 

Other cases have addressed contracts between universities and their 
employees. For example, in McConnell v. Howard University,% after a 





88. The following year, before her lawsuit reached trial, the committee granted North 
conditional readmission. She refused and subsequently received her degree elsewhere. Id. 
at 568. 

89. Id at 568-69. North’s other two claims were also unsuccessful. First, the trial court 
found that North failed to prove any lost business expectancy since her acceptance into 
medical school did not guarantee a license to practice medicine. Id. at 569-70. Second, the 
state supreme court rejected her claim that the state acted arbitrarily and unreasonably in 
denying her readmission, thus depriving her of due process. The school had given her 
notice and an opportunity to be heard. Further, the faculty had determined that to protect 
all interests involved it ‘‘had to balance [North’s] ability to satisfactorily complete her 
courses at the University of Iowa College of Medicine with the potential danger to patients 
whom she would be seeing in the course of her education.’’ Id. at 570-71. The court 
emphasized that school officials rightly possess a large measure of discretion to decide the 
standards of admission and measurement for students. Courts must therefore respect the 
faculty’s professional judgment. Id. at 571 (citing Regents of Univ. of Mich. v. Ewing, 474 
U.S. 214, 106 S. Ct. 507 (1985)). 

90. 139 Wis. 2d 241, 407 N.W.2d 302 (Ct. App. 1987). 

91. 407 N.W.2d at 303. 

92. Id. at 304-05 (citing Luterbach v. Mochon, Schutte, Hackworthy, Juerisson, Inc., 84 
Wis. 2d 1, 7, 267 N.W.2d 13, 15 (1978)). See also Merrow v. Goldberg, 672 F. Supp. 766, 
774 (D. Vt. 1987}: Hammond v. Auburn Univ., 669 F. Supp. 1555 (M.D. Ala. 1987) 
(University’s change in graduation requirements did not constitute a breach of its contract 
with a current student; the University had specifically reserved the right to modify its 
requirements and had given the student notice of the change when it was made). 

93. 407 N.W.2d at 305. The student failed to use the means spelled out in the handbook 
for addressing unethical behavior. Id. at 304. In addition, the dismissal was not arbitrary, 
since the college continuously monitored the student’s scholastic performance, advised the 
student that any grade less than passing in his second repeated year would be grounds for 
dismissal, and dismissed the student for failure to meet that condition. Id. 

94. 818 F.2d 58 (D.C. Cir. 1987). This case involved an appeal from a summary 
judgment for Howard University in the federal district court. The District of Columbia 
Circuit found summary judgment on the contract claims inappropriate because McConnell 
should have been given an opportunity to prove his case. The court found summary 
judgment appropriate on McConnell’s defamation claim. Id. at 70-71. 
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student during class directed racist remarks to a tenured professor, the 
professor refused to teach the class until the student apologized or left 
the class. The University subsequently terminated the professor. In light 
of the fact that neglect of responsibility constituted the only ground for 
dismissal of tenured faculty at Howard, the court determined that the 
professor’s failure to teach this particular class did not constitute neglect 
of responsibility per se. Rather, the University must look at the reason- 
ableness of the professor’s refusal to teach within the totality of the 
circumstances and consider any mitigating factors. 

The court also agreed with the faculty Grievance Committee that the 
University may have a duty ‘‘to protect the [teacher’s] professional 
authority in teacher-student relationships.’’®* If such a duty existed and 
the University breached, the breach either relieved the professor of his 
duty to teach, or ‘‘the breach itself constituted a mitigating factor 
precluding the University from terminating his appointment for cause.’’’” 
The court refused to view this case as a ‘‘three-cornered dispute’’ 
among a professor, a student, and a university. Rather, the court likened 
a university, in this situation, to any other business, and thus the court 
should ‘‘do here what courts traditionally do in adjudicating breach of 
contract claims: interpret the terms of the contract and determine 
whether the contract has been breached.’’* 

In Lindsey v. Dempsey,” the Court of Appeals of Arizona held that, 
in recommending that the head basketball coach not be rehired, the 
athletic director at the University of Arizona did not act other than in 
his capacity as the coach’s supervisor with the responsibility for success 
of the basketball program; the recommendation did not constitute in- 
tentional interference with a contract. A similar case, Baker v. La- 
fayette College,’ involved an unsuccessful suit by a college professor 
who, when his two-year appointment was not renewed, brought an 
action against Lafayette College alleging defamation and breach of 
contract.1°?? The Supreme Court of Pennsylvania held that the evalua- 





95. Id. at 63-64. 

96. Id. at 65. . 

97. Id. at 66. The court would also allow McConnell to offer proof that Howard failed 
to follow proper University procedure in his termination. Id. at 71. 

98. Id. at 69-70 (citing Byse and Joughin, Tenure in American Higher Education: 
“Specific Conclusions and Recommendations,’’ reprinted in ACADEMIC FREEDOM AND TENURE 
210, 214 (L. Joughin ed. 1969)). 

99. 153 Ariz. 230, 735 P.2d 840 (Ct. App. 1987). For related proceedings, see Lindsey 
v. University of Ariz, 754 P.2d 1152 (Ariz. Ct. App. 1987). 

100. 735 P.2d at 843. In addition, with respect to other claims, the court held that the 
athletic director did not intentionally inflict emotional distress by using the coach ‘‘as a 
tool’’ until he could raise a sufficient financial package to enable the hiring of a ‘‘big 
name”’ coach. Id. at 844. The coach could not recover from the University President on 
the grounds of breach of the duty of good faith or fraud, since the claim alleged no 
fraudulent conduct by the President. Id. at 845. 

101. 516 Pa. 291, 532 A.2d 399 (1987). 

102. Id. at 294-95, 532 A.2d at 401. 
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tions involved were not defamatory.’ The departmental chair’s written 
evaluation of Professor Baker’s performance was not defamatory; al- 
though the evaluations did not portray the professor in ‘‘glowing 
terms,’’ the substance of the report included ‘‘frank opinion void of 
innuendo.’’*“ The letter written to the provost by the dean of another 
college regarding Baker’s performance was likewise not defamatory; the 
dean expressed his conclusions based upon his investigation of the art 
department and provided, in his statements, the facts he relied upon 
to reach his conclusions.’ 

Dong v. Board of Trustees of Leland Stanford Junior University’ 
addressed several issues particularly relevant to the relationship be- 
tween a research professor and his employer. After Eugene Dong, Jr., 
M.D., told the Stanford University School of Medicine of possible 
inconsistencies in the research data of another faculty member, Zoltan 
J. Lucas, M.D., Lucas suggested to the reviewing committee that Dong’s 
work contained comparable shortcomings. After several years and sev- 
eral committees of review, Dong learned of Lucas’ allegations. Accord- 
ingly, Dong alleged that Lucas’ statements were libelous and that Lucas’ 
actions, and Stanford as Lucas’ employer, caused Dong’s loss of repu- 
tation, fear, shame, and hurt feelings; that the University concealed the 
committees’ actions and misrepresented their evaluations to the public; 
that the parties acted negligently; and that the University breached its 
implied covenant of good faith and fair dealing with Dong which 
caused Dong severe emotional distress and the loss of normal career 
advancements.’ 

The California appellate court found that Lucas’ motions in limine’™ 
to exclude a substantial portion of Dong’s evidence were appropriate. 
Lucas’ letters to the committee were opinion, not fact, and thus not 
the basis for libel.*°® The University principle of openness in research— 
the policy of freedom of access to research data—did not grant Dong 





103. Id. at 297-99, 532 A.2d at 402-03. 

104. Id. at 297, 532 A.2d at 402. 

105. Id. at 298-99, 532 A.2d at 403. The court also held that the appellate court had no 
jurisdiction to review the factual determinations of Lafayette College’s governing body after 
it followed the required review procedures in evaluating Baker’s performance. Id. at 299- 
300, 532 A.2d at 403. 

106. 191 Cal. App. 3d 1572, 236 Cal. Rptr. 912 (1987), cert. denied, 108 S. Ct. 731 
(1988). 

107. Id. at 1582-83, 236 Cal. Rptr. at 918-19. The court characterized the principal 
question in the case as: “‘If a prophet believes himself to be without honor in his own 
country, can he recover personal damages from those who need him not?’’ The court 
concluded that ‘‘even in this litigious age the time for the idea has not yet arrived.’’ Id. 
at 1576, 236 Cal. Rptr. at 914. 

108. Id. at 1583, 236 Cal. Rptr. at 919. A party can make a motion in limine to exclude 
evidence before the evidence is entered. Such a motion should prevent the prejudicial 
effect which may occur after a jury hears or sees evidence which the court later instructs 
the jury to disregard. Id. at 1584, 236 Cal. Rptr. at 919. 

109. Id. at 1586-87, 236 Cal. Rptr. at 920-21. 
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the ‘‘right’’ to Lucas’ lab books."° Nor should the communications 
between the University and the National Institutes of Health be consid- 
ered as evidence." 

Addressing the question of academic freedom, the court suggested 
duties which a university might have: the duty to the federal govern- 
ment to investigate the possibility of fraudulent scientific data used in 
federally funded research; and a duty to the public at large, as well as 
to the university, to maintain highly ethical standards of research. 
However, a university does not have a duty to accept the views of an 
employee, notwithstanding the correctness of those views. Stanford’s 
actions regarding Dong did not curtail his academic freedom, nor did 
they breach the implied covenant of good faith and fair dealing. Thus, 
on that basis, Dong had no cause of action against the University.*'” 

Another case grew out of a contract dispute between two universities. 
In Maryland Central Collection Unit v. Board of Regents for Education 
of the University of Rhode Island,'** a Maryland university sued in a 
Rhode Island court to enforce a Maryland state court’s default judgment 
against a Rhode Island university arising out of the contract dispute. 
The Supreme Court of Rhode Island held that the United States Supreme 
Court would decline to assume original jurisdiction over the Maryland 
university’s $10,000 contractual dispute, although ultimately one be- 
tween two states,’* because a state tribunal was available and better- 
equipped to provide relief.1‘* The University of Rhode Island had 
transacted business in Maryland, as contemplated by the Maryland 
long-arm statute,’® to a degree sufficient to satisfy due process’? and 
thereby trigger the statute’s extension of in personam jurisdiction to 
the University of Rhode Island." The University had reached out 
beyond Rhode Island to create a continuing relationship with, and 
obligations to, the Maryland university, purposefully contracting for 
the benefit of services performed in Maryland and continually super- 
vising the performance of those services.*’® 





110. Id. at 1587-89, 236 Cal. Rptr. at 921-23. 

111. Id. at 1592-94, 236 Cal. Rptr. at 924-26. 

112. Id. at 1591, 236 Cal. Rptr. at 924. The court quoted Dostoyevski: ‘‘Men reject their 
prophets and slay them, but they ‘ove their martyrs and honor those whom they have 
slain.’”” The court, nonetheless, did not award damages, since publicity is its own reward. 
Id. at 1591-92, 236 Cal. Rptr. at 924. 

113. 529 A.2d 144 (R.I. 1987). 

114. The United States Supreme Court has original jurisdiction over all controversies 
between two states. See id. at 147 (citing U.S. Const. art. Il, § 2, cl. 2; 28 U.S.C.A. § 
1251(a) (1966)). 

115. Id. at 149-50. 

116. The Maryland long-arm statute, Mp. Crs. & Jup. Proc. Cope ANN. § 6-103 (1984), 
authorizes the extension of in personam jurisdiction over a nonresident defendant who 
engages in any one of six enumerated activities, provided the cause of action arises from 
that activity. 529 A.2d at 150. 

117. See U.S. Const. amend. XIV. 

118. 529 A.2d at 152. 

119. Id. 
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Negligence 


Courts rendered varying opinions in four cases involving liability for 
fraternity-related incidents. First, in Quinn v. Sigma Rho Chapter of 
Beta Theta Pi Fraternity,’?° the plaintiff brought action against his 
fraternity for injuries allegedly suffered due to heavy drinking required 
by the fraternity as part of an initiation ceremony. The plaintiff based 
his cause of action on ‘‘simple common law negligence principles,’’* 
rather than on any common law dramshop action or the Dramshop 
Act.*?2 The existence of a duty depends not only on foreseeability, but 
on other factors such as the likelihood of injury, the magnitude of the 
burden of guarding against it, and the consequences of placing the 
burden on the defendant.'?*? The fraternity had a legal duty to the 
eighteen-year-old pledge to refrain from requiring participation in a 
dangerous act of drinking. When that duty was considered in conjunc- 
tion with the statutory prohibition of hazing, the plaintiffs claim that 
such drinking resulted in neurological injury stated a cause of action 
in common-law negligence.‘ 

In contrast, in Andres v. Alpha Kappa Lambda Fraternity,’2> when 
the parents of a fraternity member who died of acute alcohol intoxi- 
cation brought action against both the local and national fraternities, 
the Missouri Supreme Court denied relief. It held that the local frater- 
nity, as a social host, had no duty to refrain from furnishing alcohol 
to a fraternity member.’ In addition, the national fraternity was not 
liable for the failure to establish a local policy prohibiting local chapters 
from serving alcohol to those under the legal drinking age.’?” 

Two of the four fraternity cases discussed the extent to which a 
university has a duty to protect a student from fraternity-related injuries, 
and denied relief to the plaintiffs involved. In University of Denver v. 
Whitlock,*?® the Supreme Court of Colorado held that the fraternity’s 
rental of a University house did not establish that special relationship 
which would give rise to a duty on the part of the University to protect 
the plaintiff from injuries on the house’s lawn.'”° Similarly, in Rabel 





120. 155 Ill. App. 3d 231, 507 N.E.2d 1193, appeal denied, 515 N.E.2d 125 (Ill. 1987). 

121. 507 N.E.2d at 1195. 

122. Id. at 1196. 

123. Id. (citing Lance v. Senior, 36 Ill. 2d 516, 224 N.E.2d 231 (1967); Reed v. Danville 
Concrete Products Co., 102 Ill. App. 3d 205, 429 N.E.2d 605 (1981)). 

124. Id. at 1198. The voluntariness of Quinn’s participation in the heavy drinking could 
be considered under principles of comparative negligence. Id. at 1197. 

125. 730 S.W.2d 547 (Mo. 1987) (en banc). 

126. Id. at 550-52. 

127. Id. at 553. 

128. 744 P.2d 54 (Colo. 1987). 

129. Id. at 59-60. The case involved an alleged negligent failure to act rather than 
negligent action. With the demise of the doctrine of in loco parentis, it is generally agreed 
that a university does not insure its students’ safety. Id. (citing Bradshaw v. Rawlings, 612 
F.2d 135, 138 (3d Cir. 1979), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980); Beach v. 
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v. Illinois Wesleyan University,’*° the Appellate Court of Illinois held 
that the University, by its handbook, regulations, or policies, did not 
voluntarily assume or place itself in a custodial relationship with its 
students so as to give rise to a duty to protect a student injured as a 
result of a fraternity prank.’*: Allegations that the University equipped 
the dormitory with security devices and provided security personnel 
were insufficient to establish the University’s duty, as a landlord, to 
protect the plaintiff from the activity which led to her injury.*” 

In other cases, the extent of a university’s liability has focused upon 
the extent of the university’s involvement in, or supervision of, an 
activity. In Swanson v. Wabash College,’** a student sued Wabash 
College to recover damages for injuries sustained while participating 
in a recreational baseball practice. The Indiana Court of Appeals held 
that the College did not have a duty to supervise the practices, which 
were organized by a member of Wabash’s baseball team, which took 
place in a city park, and which had no professional coaching assistance 
or supervision, and no written guidelines for play.*** Moreover, Wabash 
College had no duty to control the conduct of the person who organized 
the practices.'*5 

The fact that a member of the College baseball team had notified 
Wabash College of his intentions to organize recreational baseball prac- 
tices and had secured money for baseballs from the dean did not make 
the practices college-sponsored for purposes of liability.1°* The student 
who organized the practices was not an agent of the College and, 
accordingly, the College was not liable under an agency theory for a 
participant’s injuries.1*7 There was no indication that the organizing 





University of Utah, 726 P.2d 413, 418-19 (Utah 1986)). In Thompson v. Kent State 
University, 36 Ohio Misc. 2d 16, 521 N.E.2d 526 (Ct. Cl. 1987), the court refused to hold 
the University liable for injuries which the plaintiff, a student’s mother, sustained on 
University property. The plaintiff was a licensee and, therefore, the University owed her a 
duty of protection only from injury by willful or wanton misconduct, not all conceivable 
danger. 521 N.E.2d at 528. 

130. 161 Ill. App. 3d 348, 514 N.E.2d 552 (1987), appeal denied, 520 N.E.2d 392 (Ill. 
1988). 

131. 514 N.E.2d at 560. 

132. Id. at 562. 

133. 504 N.E.2d 327 (Ind. Ct. App. 1987). 

134. Id. at 331. 

135. Id. at 332. 

136. Id. at 331. See Brown v. Florida State Bd. of Regents, 513 So. 2d 184 (Fla. Dist. 
Ct. App. 1987). The personal representative of a University of Florida student who drowned 
while attending a picnic at a lake maintained and controlled by the Board of Regents sued 
the Board. The Florida appellate court held that the action was not barred by the doctrine 
of sovereign immunity. Id. at 186. Once the Board had decided to operate the swimming 
facility, it could no longer claim immunity in an action alleging that the Board had failed 
to operate the facility with reasonable care. The court also concluded that the complaint 
adequately alleged a common-law cause of action on the theory that the Board of Regents 
breached a duty, resulting in the student’s death. Id. 

137. 504 N.E.2d at 332. 
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student was in fact, or was believed to be, an employee of the College. 
Therefore, Wabash College was not liable, under ‘‘respondeat superior,”’ 
for the organizer’s actions.’** 

In Kirk v. Washington State University,**® a student on the University 
cheerleading squad sought damages for injuries she suffered while 
practicing a ‘‘shoulder stand.’’ Although the jury found the defendants 
negligent,*° it reduced the award to the plaintiff by twenty-seven 
percent—the fraction of her injuries caused, in the jury’s view, by her 
own acts and omissions.’*! On appeal, after a full discussion of various 
aspects of assumption of risk,’*? the Supreme Court of Washington held 
that assumption of risk, even if reasonable, may limit recovery,’** ‘‘but 
only to the extent the plaintiff’s damages resulted from the specific 
risks known to the plaintiff and voluntarily encountered.’’'** 

In Eiseman v. State,’** an ex-felon with a history of drug abuse and 
criminal conduct was accepted, upon his release from prison, into a 





138. Id. (citing Trinity Lutheran Church, Inc. v. Miller, 451 N.E.2d 1099, 1102 (Ind. Ct. 
App. 1983); Rensing v. Indiana State Univ. Bd. of Trustees, 444 N.E.2d 1170, 1173 (1983)). 
See Townsend v. State, 191 Cal. App. 3d 1530, 237 Cal. Rptr. 146 (1987), where a 
basketball player brought suit for injuries received during a basketball game when another 
player punched him. Since the player who punched the plaintiff was not an employee of 
the State of California or of the University, neither could be held liable for his tortious 
conduct under the doctrine of respondeat superior. Id. at 1534-37, 237 Cal. Rptr. at 147- 
50. (To support its decision, the court discussed the California Tort Claims Act, CaL. Gov’ 
Cope § 810 et seq. (West 1980); Cat. LaBor CopE § 3352 (West 1971 & Supp. 1987); 
RESTATEMENT (SECOND) OF AGENCY § 220 (1957); W. KEETON, PROSSER AND KEETON ON THE LAW 
or Torts (5th ed. 1984); and California case law and public policy considerations). For 
more on this case, see text accompanying notes 448-50, infra. 

139. 109 Wash. 2d 448, 746 P.2d 285 (1987). 

140. The jury found a failure adequately to provide supervision, training, coaching, 
safety padding, warning with regard to the surface’s hardness, and literature concerning 
the appropriate manner of performing partner stunts. Id. at 451, 746 P.2d at 287. 

141. Id. 

142. See id. at 453-58, 746 P.2d at 288-91. 

143. Id. at 457-58, 746 P.2d at 290-91. 

144. Id. at 454-55, 746 P.2d at 289. The court feared that a rigid application of assumption 
of risk as a total bar to recovery could significantly undermine a comparative negligence 
statute’s objective of allocating damages according to fault. Id. at 455-56, 746 P.2d at 290 
(citing V. ScHwartz, COMPARATIVE NEGLIGENCE § 9.5, at 180 (2d ed. 1986)). 

Compare Kirk with Yarborough v. City Univ. of N.Y., 137 Misc. 2d 282, 520 N.Y.S.2d 
518 (Ct. Cl. 1987), where the plaintiff brought action against York College for injuries 
sustained in a sack race during a class dealing with physical education for elementary 
school teachers. 520 N.Y.S.2d at 521. The Court of Claims held that the instructor breached 
a duty of care to the plaintiff by permitting the use of a plastic bag in the sack race and 
in failing to instruct the student concerning the correct procedure for hopping in the bag. 
Id. The assumption of risk doctrine did not relieve the instructor of the duty owed to the 
student because of Yarborough’s lack of full perception of the danger and lack of free 
choice, coupled with the instructor’s pre-existing teacher-student obligations. Id. at 522. 
The student was contributorily negligent, however, warranting a twenty-five percent re- 
duction in damages otherwise recoverable. Id. at 522-23. 

In Deguzman v. Marquette University, Case No. 715-937 (Wis. Cir. Ct., Milwaukee 
County, Nov. 24, 1987), the court upheld a ‘‘waiver’’ of liability signed by a student 
cheerleader. 

145. 70 N.Y.2d 175, 511 N.E.2d 1128, 518 N.Y.S.2d 608 (1987). For an extended 
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special state college program for the disadvantaged. Subsequently, when 
he allegedly raped and murdered a college student and stabbed a 
nonstudent, a negligence action was instituted against the state and the 
college. The New York Court of Appeals held that the college did not 
breach a statutory duty when it accepted the ex-felon, based on statutory 
standards, without having formulated additional eligibility criteria.‘ 
Second, the college did not take on a duty of ‘‘heightened inquiry’’ in 
admissions by its participation in the special program.**” Third, the 
college did not have the duty to restrict the ex-felon as a student, even 
if it had a right to control his contacts with other students.** 

In Smith v. Day,‘ two shooting victims sued the student who shot 
them, and Norwich University, which the student attended. The court 
found that Norwich University owed no duty of care to the victims. 
The court rejected the plaintiffs’ argument that, because Norwich en- 
forces rules and regulations, and therefore exerts control over its stu- 
dents, it has a duty to control its students’ volitional criminal acts. The 
court relied on public policy for refusing to extend the University’s 
duty so far. First, college students typically ‘‘are adults and must take 
full responsibility for their actions.’’ Second, a college cannot be ex- 
pected to control all of its students’ actions. Third, such repression 
and abridgment of student liberties would interfere with the students’ 
maturation. Finally, holding universities liable for what was taught to 
or experienced by students would conflict with academic freedom.’ 

In Pratt v. University of Minnesota Affiliated Hospitals and Clinics,’ 
a child born with birth defects and his parents brought an action against 
physicians and a university hospital for negligent nondisclosure in 
connection with genetic counseling. The mere diagnosis of a condition 
when all appropriate tests have been performed does not, the state 
supreme court held, give rise to a duty to disclose the risks inherent 
in conditions not diagnosed.'*? 


Accreditation 


A large group of graduates of the Nevada College of Law sought from 
the Nevada Supreme Court a waiver of the Court Rule*®** requiring that 





discussion of this case, see Case Comment, Eiseman v. State of New York: The Duty of a 
College to Protect Its Students from Harm by Other Students Admitted Under Special 
Programs, 14 J.C.U.L. 591 (1988). 

146. 70 N.Y.2d at 189, 511 N.E.2d at 1136, 518 N.Y.S.2d at 615. 

147. Id. 

148. Id. at 191, 511 N.E.2d at 1137, 518 N.Y.S.2d at 616. Any duty the prison physician 
might have had, after the prisoner’s acceptance, to inform the college of the prisoner’s 
medical history did not extend to the individual members of the college community. Id. 
at 188, 511 N.E.2d at 1135, 518 N.Y.S.2d at 615. The New York Court of Appeals held 
that the state’s alleged negligence involved no breach of duty owed to the decedent. Id. at 
180, 511 N.E.2d at 1130, 518 N.Y.S.2d at 609. 

149. 538 A.2d 157 (Vt. 1987). 

150. Id. at 158-60. 

151. 414 N.W.2d 399 (Minn. 1987). 

152. Id. at 402. 

153. Nev. Sup. Cr. R..51(3). 
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persons seeking to take the bar examination have a law degree from a 
school accredited by the American Bar Association (ABA).'** The court 
agreed with the petitioners that, despite the ABA’s recent denial of 
accreditation to the school, the education furnished by the school was 
‘‘substantially similar or functionally equivalent to that provided at an 
ABA-accredited school.’’1 

The purpose of the Rule was to ensure competent members of the 
Bar and, to evaluate graduates’ education most efficiently, the court 
had selected the ABA’s accreditation process. Nonetheless, the court 
noted, it had a duty to ensure fairness to applicants and, consequently, 
had waived the Rule when the lack of accreditation related to matters 
other than quality—for example, when the institution was foreign or 
when accreditation had been refused merely because the school was 
proprietary.*° 

The court found that only one of the deficiencies identified in its 
earlier treatment of the school’? remained. That deficiency involved 
financial stability and did not preclude a quality education for the 
graduates before the court. Also, the shortcomings reported by the 
ABA’s Accreditation Committee pertained in large part to financial 
considerations or to matters not directly related to the quality of the 
legal education provided. Indeed, the report in total might be read to 
conclude that the school afforded an education ‘‘functionally equiva- 
lent’’ to that received at an accredited institution.’ 


Campus Police 


In People v. Smith,*** the Appellate Court of Illinois held that a 
Southern Illinois University police officer had authority to issue a 
citation for driving under the influence even though he did not per- 
sonally observe the defendant before he drove into a ditch approxi- 
mately one mile from the campus. The officer had quickly come to the 





154. In 1985, the court, based upon the school’s ‘‘impressive strides toward academic 
credibility,’ had given provisional relief to graduates of the school. Under the court’s 
ruling, ABA accreditation received by August 31, 1988, would show that any student 
graduating before that accreditation had received an education ‘‘functionally equivalent to 
that provided by an ABA-accredited school.’’ Bennett v. State Bar, 746 P.2d 143, 144 (Nev. 
1987). The court allowed the school’s graduates to take the bar examination, pending the 
school’s receipt of accreditation. Id. (At least one of the petitioners in the current action 
had not passed the state bar examination. Id. at 149 n.5). 

In April of 1987, the school’s application for provisional accreditation was rejected. 
Unable to donate the school and its assets to the University of Nevada or otherwise to deal 
with its substantial operating debt, the school’s board of trustees decided to close it. The 
graduates of the school thus became unable to meet the condition for admission to the 
Nevada Bar set in the 1985 ruling. Id. at 144-45. 

155. Id. at 145. 

156. Id. 

157. See supra note 154. 

158. 746 P.2d at 145-46. 

159. 162 Ill. App. 3d 231, 514 N.E.2d 1158 (1987). 
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scene of the accident, the officer had observed the defendant in an 
intoxicated condition and the defendant had attempted to drive from 
the scene shortly before the officer’s arrival.‘ 


Taxation 


West Virginia legislation grants cities the power to levy and collect 
amusement taxes on ‘‘any public amusement or entertainment con- 
ducted . . . for private profit or gain.’’'** In City of Morgantown v. West 
Virginia Board of Regents,’* the city sought to collect an amusement 
tax on ticket sales for entertainment and athletic events at West Virginia 
University.1** The Supreme Court of Appeals of West Virginia found 
that the University did not conduct these events for ‘‘private profit.’’ 
Receipts from state university events are ‘‘public moneys’’’* and, as 
such, cannot generate ‘‘private’’ profit. Accordingly, the city could not 
levy its proposed tax. 


Competition With Private Business 


Area motel and hotel operators, taxi drivers, and caterers alleged that 
the State Board of Higher Education, acting through a state college, 
exceeded its authority by providing housing, food, and transportation 
to groups which attended a Shakespearean Festival but whose members 
were not fully matriculated students of that college.** The Oregon 
Court of Appeals held that the policy of allowing groups larger than 
fifteen having an educational objective to use the dormitory facilities 
fell within the statutory definition of ‘‘higher education’’ and was 


exempt’®* from the rulemaking procedures of the Administrative Pro- 
cedures Act.*® 





160. 514 N.E.2d at 1160. See generally People v. Doherty, 139 Ill. App. 3d 1028, 487 
N.E.2d 1227 (1986); Dutile, supra note 5, at 317. 

161. 354 S.E.2d 616, 617 (W. Va. 1987) (emphasis in original) (citing W. Va. Cope § 8- 
13-6 (1984)). 

162. Id. at 616. 

163. The city cited Allen v. Regents of University Systems of Georgia, 304 U.S. 439, 58 
S. Ct. 980 (1938), in which the United States Supreme Court allowed a federal admissions 
tax to be levied on tickets to University of Georgia and Georgia Tech football games. The 
state supreme court distinguished this case because Allen did not hold that the Georgia 
football games were ‘‘conducted ‘for private profit or gain.’”’ 354 S.E.2d at 618 (emphasis 
in original). 

164. 354 S.E.2d at 618 (citing City of Morgantown v. Ducker, 153 W. Va. 121, 126, 168 
S.E.2d 298, 301 (1969)). 

165. Jansen v. Atiyeh, 87 Or. App. 617, 743 P.2d 765 (1987), modified, 89 Or. App. 
557, 749 P.2d 1230 (1988). 

166. Or. Rev. Stat. § 351.-072(1) (1987) provides that neither the State Board of Higher 
Education nor the educational institutions under its control have to comply with the 
rulemaking provisions of Or. Rev. Stat. §§ 183.310 to 183.550 for their adoption of 
standards, regulations, policies or practices pertaining to ‘‘similar academic matters.’’ 

167. 87 Or. Apy:. at 624, 743 P.2d at 770. 
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Immunities 


Immunity Under the Eleventh Amendment'® 


Purdue University terminated Hamid R. Kashani, an Iranian, from its 
doctoral program in electrical engineering during the ‘‘Hostage Crisis”’ 
in Iran. Kashani filed a section 1983 action alleging discrimination on 
the basis of national origin.’*° The Seventh Circuit considered whether 
the eleventh amendment,’ which bars federal suits against a state, 
protected Purdue, a state university, from federal suit. 

Although courts have consistently found state universities entitled to 
such protection,’”* courts must review the facts of each case to determine 
whether the action is in fact one against a state. The most important 
factor is the university’s financial autonomy. Relevant factors include 
the extent of state funding, the state’s oversight and control of the 
university’s fiscal affairs, any state taxation of the university, the univ- 
ersity’s ability independently to raise funds, and the extent to which a 
judgment against the university would cause an increased appropriation 
to the university.” 





168. For more on eleventh amendment immunity see Kelley v. Metropolitan County Bd. 
of Educ., 836 F.2d 986 (6th Cir. 1987) (if state under eleventh amendment cannot be sued 
by its citizens, a fortiori, it cannot be sued by its own political subdivisions), cert. denied, 
108 S. Ct. 2848 (1988); Alexopulos v. San Francisco Unified School District, 817 F.2d 551 
(9th Cir. 1987); Allen v. Alabama State Bd. of Educ., 816 F.2d 575 (11th Cir. 1987); Skehan 
v. State Sys. of Higher Educ., 815 F.2d 244 (3d Cir. 1987); Sorey v. Kellett, 673 F. Supp. 
817 (S.D. Miss. 1987); Fireman’s Fund Ins. Co. v. Bell Helicopter Textron, Inc., 667 F. 
Supp. 583 (E.D. Tenn. 1987) (third-party complaint against University of Tennessee barred 
by eleventh amendment); Coleman v. Wayne State Univ., 664 F. Supp. 1082 (E.D. Mich. 
1987); Wilson v. University of Va., 663 F. Supp. 1089 (W.D. Va. 1987); Hemphill v. Moore, 
661 F. Supp. 1192 (E.D. Mo. 1987); BV Engineering v. University of Cal., Los Angeles, 
657 F. Supp. 1246 (C.D. Cal. 1987). 

169. Kashani v. Purdue Univ., 813 F.2d 843 (7th Cir.), cert. denied, 108 S. Ct. 141 
(1987). 

170. ‘The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States by Citizens 
of another State. . . . or Subjects of any Foreign State.’’ U.S. Const. amend. XI. 

171. 813 F.2d at 845. There is a marked judicial tendency to find public colleges and 
universities immune under the eleventh amendment. Jain v. University of Tenn. at Martin, 
670 F. Supp. 1388 (W.D. Tenn. 1987), aff'd, 843 F.2d 1391 (6th Cir. 1988). 

172. 813 F.2d at 845. See Jain v. University of Tenn. at Martin, 670 F. Supp. 1388 
(W.D. Tenn. 1987), aff'd, 843 F.2d 1391 (6th Cir. 1988), in which the court applied a nine- 
factor test for immunity: (1) the university’s status and nature under local law; (2) whether 
payment of any judgment would come from the state treasury; (3) whether the university 
had the funds or power to satisfy the judgment; (4) whether the university was performing 
a governmental or proprietary function; (5) whether the university had been separately 
incorporated; (6) the degree of autonomy the university had over its operations; (7) whether 
the university had the power to sue and be sued and to enter into contracts; (8) whether 
university property was immune from state taxation; and (9) whether the state had im- 
munized itself from responsibility for the university’s action. 670 F. Supp. at 1389-90 
(citing Hall v. Medical College of Ohio at Toledo, 742 F.2d 299, 302 (6th Cir. 1984), cert. 
denied, 469 U.S. 1113, 105 S. Ct. 796 (1985); Blake v. Kline, 612 F.2d 718 (3d Cir. 1979), 
cert. denied, 447 U.S. 921, 100 S. Ct. 3011 (1980)). 
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The Seventh Circuit found that the eleventh amendment barred Ka- 
shani’s claim for monetary damages against Purdue. (In a similar case, 
a federal district court found that the University of Tennessee at Martin 
was not autonomous from, but was financially dependent upon, the 
State of Tennessee. It was thus an arm of the state entitled to eleventh 
amendment immunity from suit in federal court.)'”? 

An action for injunctive relief, however, is not considered a suit 
against the state and so is not barred by the eleventh amendment.’ 
Therefore, if Kashani could prove that Purdue discriminated against 
him on the basis of his national origin, the amendment would not 
prevent the injunctive relief of reinstatement into Purdue’s doctoral 
program.'7® 

In Kovats v. Rutgers, The State University,’”* the Third Circuit noted 
that an entity may retain eleventh amendment immunity, even where 
damage awards against an entity are funded by the state at the state’s 
discretion, if the state structures the entity in such a way that other 
relevant criteria indicate it to be an arm of the state.’”” Although Rutgers 
was presently a state-created entity which served a state purpose and 
benefited significantly from state financing, it remained, under New 
Jersey law, an independent entity able to direct, and assume the 
responsibility for, its own actions. Therefore, Rutgers was not an arm 
of the state entitled to eleventh amendment immunity from tort liabil- 
ity.178 


Other Immunities 


In Stark v. Troy State University, an assistant professor sought an 
injunction and compensatory damages in an action against Troy State 
University, its chancellor and its chief executive officer.’”? The suit 
concerned the scheduling of teaching overloads and remuneration for 
teaching in the summer session. The Alabama Supreme Court held that 
(1) since under the sovereign immunity clause of the state constitution 
Troy was constitutionally immune from suit, the suit was properly 
dismissed as to it;!® and (2) the sovereign immunity clause would not 
bar an action to compel the chancellor and the chief executive officer 
to perform their legal duties if they had not acted toward Stark in 
accordance with Troy’s rules and regulations. Nonetheless, in neither 





173. Jain, 670 F. Supp. at 1393. 

174. 813 F.2d at 848 (citing Ex parte Young, 209 U.S. 123, 28 S. Ct. 441 (1908)). See 
also Quern v. Jordan, 440 U.S. 332, 99 S. Ct. 1139 (1979); Edelman v. Jordan, 415 U.S. 
651, 94 S. Ct. 1347 (1974). 

175. 813 F.2d at 848. 

176. 822 F.2d 1303 (3d Cir. 1987). 

177. Id. at 1310. 

178. Id. at 1312. 

179. 514 So. 2d 46 (Ala. 1987). 

180. Id. at 50. 
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their official nor individual capacities could an action for compensatory 
damages be maintained against them.’* 

In Brown v. Florida State Board of Regents,*** the personal represen- 
tative of a University of Florida student who drowned while attending 
a picnic at a lake maintained and controlled by the Board of Regents 
sued the Board. The Florida appellate court held that the action was 
not barred by the doctrine of sovereign immunity.’®* Once the Board 
had decided to operate the swimming facility, it could no longer claim 
immunity in an action alleging that the Board had failed to operate the 
facility with reasonable care. '* 

In North v. State,’** a former medical student claimed that she had 
been wrongfully refused readmission to the University of Iowa College 
of Medicine. The Iowa Supreme Court held that the state was immune 
from suit for alleged tortious interference with her business expectancy 
of future economic benefit.*** In Beck v. Kansas Adult Authority,’®’ the 
Supreme Court of Kansas held that under section 1983 the state is a 
‘“‘person’’ for purposes of injunctive relief, but has sovereign immunity 
from suits seeking damages.'** In Aase v. State of South Dakota Board 
of Regents,’*® the South Dakota Supreme Court held that the Board of 
Regents was not a ‘‘person’’ subject to suit under section 1983 and, 
furthermore, that the Regents in their individual capacities enjoyed a 
qualified or good faith immunity against the plaintiffs’ claims.*®° 


Miscellaneous 


‘‘Open Records’’ Law—Intervention 


In Kneeland v. NCAA," Southern Methodist University (SMU) and 
Rice University sought to intervene in a suit brought by various media 





181. Id. The court found that the overload and summer session pay policies had been 
properly implemented with respect to the professor. Id. at 51. 

182. 513 So. 2d 184 (Fla. Dist. Ct. App. 1987). 

183. Id. at 186. 

184. Id. 

185. 400 N.W.2d 566 (Iowa 1987). 

186. Id. at 568-70. 

187. 241 Kan. 13, 735 P.2d 222 (Kan. 1987). 

188. 735 P.2d at 229 (citing Gumbhir v. Kansas State Bd. of Pharmacy, 231 Kan. 507, 
646 P.2d 1078 (1982), cert. denied, 495 U.S. 1103, 103 S. Ct. 724 (1983)). 

189. 400 N.W.2d 269 (S.D. 1987). 

190. Id. at 271 (citing Scheuer v. Rhodes, 416 U.S. 232, 94 S. Ct. 1683 (1974); Harlow 
v. Fitzgerald, 457 U.S. 800, 102 S. Ct. 2727 (1982); Procunier v. Navarette, 434 U.S. 555, 
98 S. Ct. 855 (1978); O’Connor v. Donaldson, 422 U.S. 563, 95 S. Ct. 2486 (1975); Wood 
v. Strickland, 420 U.S. 308, 95 S. Ct. 992 (1975)). 

191. 806 F.2d 1285 (5th Cir.), cert. denied, 108 S. Ct. 72 (1987). For related decisions, 
see Kneeland v. NCAA, 650 F. Supp. 1076 (W.D. Tex. 1986), rev’d, 1988 U.S. App. LEXIS 
9967 (5th Cir.); Kneeland v. NCAA, 650 F. Supp. 1064 (W.D. Tex. 1986), rev’d, 1988 U.S. 
App. LEXIS 9967 (5th Cir.); Kneeland v. NCAA, 650 F. Supp. 1047 (W.D. Tex. 1986), 
rev'd, 1988 U.S. App. LEXIS 9967 (5th Cir.). 
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plaintiffs against the National Collegiate Athletic Association (NCAA) 
and the Southwest Athletic Conference (SWC). The media plaintiffs 
sought all records concerning NCAA investigations of college recruiting 
practices at SMU. The Texas Open Records Act (TORA)’ provided a 
means of public access. 

As private universities, SMU and Rice argued that they were not 
subject to TORA while the NCAA, which has both public and private 
members, would be. SMU also argued that since the records were about 
SMU, SMU had a right to represent itself. In the Fifth Circuit, when 
the party seeking to intervene has the ‘‘same ultimate objective as the 
party to the suit, the existing party is presumed to adequately represent 
the party seeking to intervene.’’*** Also, under Texas law, the NCAA 
and the SWC have standing to raise any defenses that Rice or SMU 
could raise.’** Allowing that the universities might have had a ‘‘slightly 
greater interest in the litigation,’ the Fifth Circuit found that the NCAA 
and SWC were adequately representing the universities’ interests and, 
therefore, did not allow the universities to intervene.’ 


Alumni Group Recognition 


Alumni brought an action against Bernard M. Baruch College follow- 
ing Baruch College’s alleged selective refusal to grant recognition to 
their alumni group.’ The United States Court of Appeals held the 
allegations sufficient to state a claim based on violations of freedom of 
speech and equal protection rights.’ The college failed to allege that 





192. SMU and Rice relied on Rule 24{a) of the Federal Rules of Civil Procedure to 
intervene as a matter of right. Such intervention requires that: (1) the application be timely; 
(2) the applicant have an interest relating to the property or transaction which is the subject 
of the action; (3) the disposition threatens to impair or impede the applicant’s interest; and 
(4) the existing parties to the suit inadequately represent the applicant’s interest. 806 F.2d 
at 1287. For more on media attempts to inspect university documents, see Denver Post 
Corp. v. University of Colo., 739 P.2d 874 (Colo. Ct. App. 1987). 

193. Tex. Rev. Civ. Stat. ANN art. 6252-17a (Vernon Supp. 1986). Other cases regarding 
access to university records include A.H. Belo Corp. v. Southern Methodist Univ., 734 
S.W.2d 720 (Tex. Ct. App. 1987) (private schools not ‘‘governmental bodies’’ subject to 
Texas Open Records Act); and Rathie v. Northeastern Wis. Technical Inst., 142 Wis. 2d 
685, 419 N.W.2d 296 (Ct. App. 1987) (plaintiff’s interest in inspecting records outweighed 
by the detriment to the public interest which would result from disclosure). 

194. 806 F.2d at 1288. 

195. Id. 

196. Id. SMU and Rice also failed in their attempt to show that their interests and those 
of the NCAA and the SWC, as the regulated and the regulators, respectively, were adverse. 
Id. The court also held that the district court had broad discretion to determine when an 
application to intervene was timely. Permissive intervention was, likewise, discretionary. 
Id. at 1289-90. 

197. Ad-Hoc Committee of Baruch Black and Hispanic Alumni Ass’n v. Bernard M. 
Baruch College, 835 F.2d 980 (2d Cir. 1987). The alumni association dedicated itself to 
the concerns of minority students. Id. at 981. 

198. Id. at 982-83. 
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the denial of recognition was not motivated by political or racial 
factors. 1°° 


The Conduct of Litigation 


The conduct of the institution or its lawyers in connection with 
litigation met with judicial disapproval in two significant cases. In the 
first, a class of female student-athletes and women who had been 
deterred from participating in athletics because of alleged gender dis- 
crimination brought an action against Temple University for sex dis- 
crimination.” The federal district court found Temple and its counsel 
subject to sanctions for improperly communicating with class members 
and for discouraging class members from meeting with class counsel.?” 
Sanctions included corrective notice to all female student-athletes at 
defendants’ expense, costs and attorney fees resulting from defendants’ 
improper communications and thwarting of discovery, prohibition of 
future improper communications, and imposition of a fine against 
defendants and their counsel.?°? 

In the second case, Michael Harvey, who had been expelled from 
Palmer College of Chiropractic shortly before graduation, sued Palmer 
and secured an injunction requiring Palmer to issue him a degree. 
Palmer College issued the degree, but inserted on the degree a reference 
to the court order. Palmer College challenged the trial court’s subse- 


quent adjudication of contempt.?°* The Iowa Supreme Court found the 
mandatory injunction at issue specific enough to justify the trial court’s 
finding of contempt.” Moreover, although a violation of a court order 
or injunction must be willful in order to justify a finding of contempt,?% 
the Supreme Court of Iowa supported the trial court’s specific finding 
that Palmer’s actions were willful beyond a reasonable doubt.” 





199. Id. 

200. Haffer v. Temple Univ., 115 F.R.D. 506 (E.D. Pa. 1987). For more on this case, 
which was ultimately settled, see text accompanying notes 440-44, infra. 

201. Id. at 512. 

202. Id. Corrective notices to male student-athletes and coaches, in the absence of 
evidence suggesting that they were discouraged from meeting with class counsel, or that 
class counsel attempted to meet with them, were not required. 

203. Palmer College of Chiropractic v. District Court, 412 N.W.2d 617 (Iowa 1987). 

204. The decree stated: ‘‘‘The Court orders that a mandatory Writ of Injunction issue 
ordering Palmer College of Chiropractic to issue to Michael J. Harvey, Jr., the degree of 
Doctor of Chiropractic, Magna Cum Laude, to which he was entitled on December 13, 
1980, the degree to be dated December 13, 1980.’’’ The degree actually issued to Harvey 
stated that it was issued ‘‘pursuant to the Mandatory Writ of Injunction . . . as per court 
orders.’’ Id. at 620. The court noted the uncontroverted evidence that no other graduate 
had ever received a degree containing the additional language appearing on Harvey’s, and 
concluded that such language was contrary to a known duty set up in the court order. Id. 

205. Id. at 621 (citing Lutz v. Darbyshire, 297 N.W.2d 349, 353 (Iowa 1980)). 

206. Id. The court did find, however, that Palmer’s noncompliance was a single, 


continuous violation. The trial court could not, therefore, impose a daily $500 fine. Id. at 
622. 
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II. FACULTY AND STAFF?°” 


Discrimination? 


Predictably, the cases of importance to higher education decided in 
1987 related most often to personnel matters: promoting or discharging. 
Among these, in turn, discrimination issues loomed large. Indeed, the 
United States Supreme Court alone weighed in with three important 
contributions. 


The Meaning of ‘‘Race’’ 


In Saint Francis College v. Al-Khazraji,?° an associate professor 
claimed that Saint Francis College denied his request for tenure because 
of his Arabian ancestry.2*° The Supreme Court held unanimously that 
such a claim stated a cause of action for racial discrimination under 
42 U.S.C. § 1981.2 

The Court used 19th century dictionaries and encyclopedias to define 
‘“‘race’’ and determined that, for the purposes of section 1981, Arabs, 
Englishmen, Germans and certain other ethnic groups clearly are not a 
single race.?!? Likewise, the legislative history of section 1981 indicated 
that Congress ‘‘intended to protect from discrimination identifiable 
classes of persons who are subjected to intentional discrimination solely 





207. With regard to employment status generally, see Townsend v. State, 191 Cal. App. 
3d 1530, 237 Cal. Rptr. 146 (1987) (holding that a varsity basketball player was not an 
employee of the State or of the University). See supra note 138. 

208. For a discussion of 1987 cases involving discrimination in the student context, see 
text accompanying notes 453-71, infra. 

209. 107 S. Ct. 2022 (1987). For a discussion of this case in the Third Circuit, see Dutile, 
The Law of Higher Education and the Courts: 1986, 14 J.C.U.L. 303, 318-19 (1987). 

210. The college argued that Pennsylvania’s two-year statute of limitations barred Al- 
Khazraji’s claim. The Third Circuit, in Goodman v. Lukens Steel, Co., 777 F.2d 113 (3d 
Cir. 1985), aff'd, 107 S. Ct. 2617 (1987), had held that Pennsylvania’s two-year statute of 
limitations governed section 1981 cases. When Al-Khazraji began his suit, however, con- 
trolling precedent allowed six years to file an action. The Court found Al-Khazarji’s claim 
not time-barred. The Court relied on Chevron Oil Co. v. Huson, 404 U.S. 97, 92 S. Ct. 
349 (1971), which held that a change in statutes of limitations should be prospective in 
certain circumstances. In Al-Khazraji, like Chevron, ‘‘retroactive application would be 
inconsistent with the purpose of the underlying substantive statute’ and ‘‘manifestly 
inequitable.’’ 107 S. Ct. at 2025-26. 

211. Section 1981 provides: 

All persons within the jurisdiction of the United States shall have the same right 
in every State and Territory to make and enforce contracts, to sue, be parties, 
give evidence, and to the full and equal benefit of all laws and proceedings for 
the security of persons and property as is enjoyed by white citizens, and shall 
be subject to like punishment, pains, penalties, taxes, licenses, and exactions of 
every kind and to no other. 
42 U.S.C. § 1981 (1982). 
212. 107 S. Ct. at 2027. 
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because of their ancestry or ethnic characteristics.’’** This is racial 
discrimination, regardless of its classification in terms of modern sci- 
entific theory. 

The Court held that if Al-Khazraji established that the college dis- 
criminated against him based on his being ‘‘born an Arab, rather than 
solely on the place or nation of his origin, or his religion,’’ his section 
1981 case would stand.?"* In concurrence, Justice Brennan found this 
distinction unclear and thus concluded that the Court held only that 
‘“‘discrimination based on birthplace alone is insufficient to state a 
claim under section 1981.’’25 


The Handicapped 


During the survey year, the United States Supreme Court dealt with 
discrimination against the handicapped. In School Board of Nassau 
County v. Arline,?'* the school board discharged an elementary school 
teacher after she suffered a third relapse of tuberculosis within two 
years. Arline filed suit, alleging a violation of section 504 of the 
Rehabilitation Act of 1973.2” The anti-discrimination provision of that 
Act, patterned after Title VII of the Civil Rights Act of 1964, prohibits, 
in any program which receives federal funding, discrimination against 
a handicapped person solely on the basis of a handicap.?** The Court 
first determined that Arline could be considered a handicapped person 
within the Rehabilitation Act. Arline’s tuberculosis so affected her 
respiratory system that she was hospitalized. Since she had a record of 
‘‘impairment’’ which limited her major life activities (her hospitaliza- 
tion), she was ‘‘handicapped.’’2*® 

The school board attempted to distinguish the contagious effects of 
Arline’s disease from its physical effects. The Court found it ‘‘unfair 
to allow an employer to seize upon the distinction between the effects 
of a disease on others and the effects of a disease on a patient and use 
that distinction to justify discriminatory treatment.’’??° The Court con- 
cluded that a person with a physical impairment who is also contagious 





213. Id. at 2028. 

214. Id. 

215. Id. at 2029 (Brennan, J., concurring) (emphasis in original). 

216. 107 S. Ct. 1123 (1987). 

217. 29 U.S.C. § 794 (1982). In pertinent part, section 504 states: ‘‘No otherwise qualified 
handicapped individual in the United States . . . shall, solely by reason of his handicap, 
be excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance.’’ 107 S. Ct. at 1126. 

218. 107 S. Ct. at 1126. In 1974, Congress expanded the definition of handicapped 
person for section 504 purposes to include ‘‘any person who (i) has a physical or mental 
impairment which substantially limits one or more of such person’s major life activities, 
(ii) has a record of such an impairment, or (iii) is regarded as having such an impairment.”’ 
Id. (citing 29 U.S.C. § 706(7)(B) (1982). 

219. Id. at 1127. See supra note 218. 

220. 107 S. Ct. at 1128. 
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remains covered under section 504. The Court specifically avoided 
deciding whether a carrier of a contagious disease such as AIDS could 
be considered to have a physical impairment, or could be considered 
a handicapped person within the Rehabilitation Act solely on the basis 
of contagiousness.?21 

Arline does not require a school to keep an employee with a conta- 
gious disease. The school, and thus the court upon review, must move 
beyond the contagion to determine whether the employee is ‘‘otherwise 
qualified’’ for the job, a fact-specific determination.??? The court must 
consider whether the contagious employee posed significant health and 
safety risks to others, deferring to the reasonable judgment of public 
health officials,?2? and determine whether the employer could ‘‘reason- 
ably accommodate’’ the employee. Reasonable accommodation would 
not entail ‘‘undue financial and administrative burdens’’ on the em- 
ployer, nor would it require ‘‘a fundamental alteration’’ in the program. 
If accommodation would create such a burden, failure to so act would 
not be considered discrimination.” 

The Court did not determine whether Arline was ‘‘otherwise quali- 
fied’’ for her teaching position. We can only speculate that, on remand, 
the court will determine that, at least while Arline is contagious, she 
cannot be considered ‘‘otherwise qualified’’ to be an elementary school 
teacher. In any event, since the Rehabilitation Act binds all colleges 





221. Id. at 1128 n.7. 

222. Id. at 1130-31. See section 504, supra note 217. 

For more on the ‘‘otherwise qualified’’ requirement, see Anderson v. University of Wis., 
665 F. Supp. 1372 (W.D. Wis. 1987), aff’d, 841 F.2d 737 (7th Cir. 1988). Denied readmission 
to law school, a student who suffered from alcoholism sued the University of Wisconsin, 
alleging, in part, discrimination on the basis of handicap under section 504 of the 
Rehabilitation Act. To state a claim based on section 504 a plaintiff must prove (1) that he 
is a “handicapped person’’ under the Act (A recovered alcoholic is a ‘“‘handicapped”’ 
person under the Rehabilitation Act. 29 U.S.C. § 706(7)(B) (1982)); (2) that he is ‘‘otherwise 
qualified’’ for the position sought (Plaintiff failed the ‘‘otherwise qualified’? requirement 
because he was not able to meet the academic standards for staying in law school); (3) that 
he is being excluded from the position solely by reason of his handicap (The uncontested 
facts showed that the student was not allowed to continue in law school because he did 
not maintain the necessary academic average after his first year, and thus he failed to 
establish that he was excluded solely by reason of his handicap); and (4) that the position 
exists as part of a program or activity receiving federal financial assistance. 665 F. Supp. 
at 1391-92. 

223. 107 S. Ct. at 1131. The American Medical Association, as amicus curiae, suggested 
that this inquiry should include: 

[Findings of] facts, based on reasonable medical judgments given the state of 
medical knowledge, about (a) the nature of the risk (how the disease is trans- 
mitted), (b) the duration of the risk (how long is the carrier infectious), (c) the 
severity of the risk (what is the potential harm to third parties) and (d) the 
probabilities the disease will be transmitted and will cause varying degrees of 
harm. 
Id. 
224. Id. at 1131 n.17. 
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and universities receiving federal funding, Arline speaks to them as 
loudly as to other institutions. 


Religion under Title VII 


Any college or university which qualifies, under Title VII of the Civil 
Rights Act of 1964, as a ‘‘religious corporation, association, educational 
institution, or society’’??5 gained confirmation of a broad right to hire 
and retain employees on religious criteria in Corporation of the Presid- 
ing Bishop of the Church of Jesus Christ of Latter-day Saints v. Amos.” 
In Amos, an employee of the Deseret Gymnasium, a nonprofit facility 
open to the public and run by religious entities associated with the 
Mormon Church,”?” was discharged from his position as building en- 
gineer for failure to be certified as a member of the Church eligible to 
attend its temples. He and others sued, alleging, among other things, 
discrimination on the basis of religion in violation of section 703 of 
the Civil Rights Act of 1964.28 The defendants asserted as a defense 
section 702, which exempts religious organizations from Title VII’s 
prohibition of discrimination in employment on the basis of religion.” 
The plaintiffs in turn contended that construing section 702 to permit 
religious employers to discriminate on the basis of religion when hiring 
for nonreligious jobs would run afoul of the establishment clause of 
the first amendment.?*° 


Recognizing that the establishment clause allows ample room for 
‘‘benevolent neutrality which will permit religious exercise to exist 
without sponsorship and without interference,’’?*: the United States 
Supreme Court found the exemption sustainable under the three-part 
Lemon test. Looking to the first part of that test, the Court found that 





225. See 42 U.S.C. § 2000e-1 (1982), set out in note 229, infra. 

226. 107 S. Ct. 2862 (1987). For further discussion, see Mawdsley, Religious Universities 
and Title VII: The Right to Discriminate on Religious Grounds, 43 Educ. L. Rep. (West), 
at 491 (Feb. 18, 1988). 

227. The Gymnasium was run by the Corporation of the Presiding Bishop of The Church 
of Jesus Christ of Latter-day Saints and the Corporation of the President of The Church of 
Jesus Christ of Latter-day Saints. Id. at 2865. 

228. 107 S. Ct. at 2865; 42 U.S.C. § 2000e-2 (1982). 

229. 42 U.S.C. § 2000e-1 (1982) provides, in relevant part: 

This . . . shall not apply . . . to a religious corporation, association, educational 
institution, or society with respect to the employment of individuals of a particular 
religion to perform work connected with the carrying on by such corporation, 
association, educational institution, or society of its activities. 

230. 107 S. Ct. at 2865. The Court rejected the argument that the exemption denied 
equal protection by providing greater protection to employees of secular organizations than 
to those of religious organizations. As applied to the nonprofit activities of religious 
organizations, at least, the statute had a rational basis, namely, easing governmental 
interference ‘‘with the ability of religious organizations to define and carry out their religious 
missions.”’ Id. at 2869-70. 

231. Id. at 2867 (quoting Walz v. Tax Comm’n, 397 U.S. 664, 669, 90 S. Ct. 1409, 1412 
(1970)). 
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the legislative exemption had a secular purpose,?** namely, ‘‘to alleviate 
significant governmental interference with the ability of religious or- 
ganizations to define and carry out their religious missions.’’?** The 
Court noted that the predecessor exemption, which extended only to 
religious activities, may have been all that the free exercise clause 
required; nonetheless, the Congress was entitled to remove from the 
employer the difficulty of predicting, with substantial civil liability 
hanging in the balance, which of its activities secular courts would 
consider religious.?*4 

Lemon also requires legislation to have ‘‘a principal or primary effect 
that . . . neither advances nor inhibits religion.’’?** A law does not fail 
this part of the test merely because it ‘‘allows churches to advance 
religion, which is their very purpose.’’?** An effect is forbidden under 
Lemon only when ‘‘the government itself has advanced religion through 
its own activities and influence.’’?*” Alluding to the fear that sustaining 
the exemption would allow churches with financial resources inappro- 
priately to expand their influence through profit-making activities, the 
Court stressed that its holding was limited to nonprofit activities.?** 

No constitutional problem attended the fact that the exemption ex- 
tended a benefit only to religious groups. Such statutes are not, said 
the Court, ‘‘per se invalid’’; an exemption which seeks to free religious 
groups from a burden upon their free exercise of religion need not 
carry with it benefits to secular groups.?*° 


The Court found the exemption clearly valid under the third part of 
the Lemon test. Since the statute effected a more complete separation 
of church and state, no impermissible entanglement resulted.?*° 





232. See Lemon v. Kurtzman, 403 U.S. 602, 612, 91 S. Ct. 2105, 2111 (1971). See also 
supra notes 71-72 and accompanying text for a discussion of the Lemon test. 

233. 107 S. Ct. at 2868. 

234. Id. 

235. 403 U.S. at 612, 91 S. Ct. at 2111. 

236. 107 S. Ct. at 2868-69 (emphasis in original). 

237. Id. at 2869 (emphasis in original). Justice O’Connor found this distinction wholly 
unpersuasive. See id. at 2873 (concurring opinion). O’Connor suggested that the test should 
be whether the governmental purpose was to endorse religion and whether the statute 
signals endorsement. Id. at 2874 (citing Wallace v. Jaffree, 472 U.S. 38, 69, 105 S. Ct. 
2479, 2497 (1985)). 

238. Id. at 2869. See also id. at 2870 (concurring opinion), where Justice Brennan, joined 
by Justice Marshall, emphasized that his concurrence was based on the nonprofit nature of 
the organization. ‘‘The fact that an operation is not organized as a profit-making commercial 
enterprise makes colorable a claim that it is not purely secular in orientation.’’ Id. at 2872. 
See also id. at 2873-75 (Blackmun & O’Connor, JJ., concurring opinions). 

239. Id. at 2869. 

240. Id. at 2870. Justice Brennan stressed that the case presented a conflict between the 
religious rights of organizations and those of individuals, who may be forced to choose 
between their jobs and their freedom of religious exercise. With regard to nonprofit activities, 
nonetheless, the right of the organization should prevail, even with regard to nonreligious 
activities. The case-by-case exploration of which activities are religious would require a 
‘considerable ongoing government entanglement in religious affairs.’’ Id. at 2870-73. 
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Intent 


Several other important cases addressed the issue of intent under 
Title VII. In Maguire v. Marquette University,?*1 Dr. Marjorie Maguire 
brought a Title VII sex discrimination suit against the University after 
the theology department refused to hire her as an associate professor. 
Marquette contended that sex had nothing to do with its decision and 
that it based its rejection on Maguire’s ‘‘perceived hostility’’ toward 
the church and the mission of Marquette, evidenced in part by her 
‘‘free-choice’’ abortion stance.”*? The Seventh Circuit ruled that Ma- 
guire’s sex discrimination claim failed as a matter of law since sex was 
not the factor motivating Marquette’s decision.”** 

In Gottlieb v. Tulane University of Louisiana,?** Dr. Marise Gottlieb 
brought a Title VII sex discrimination action against Tulane. Gottlieb 
had held a non-tenured ‘‘special’’ appointment as an associate professor 
in the School of Medicine and the School of Public Health. The School 
of Public Health gave Gottlieb a one-year ‘‘terminal’’ appointment after 
a faculty review committee found, in addition to a low number of 
publications, conduct by Gottlieb that was ‘‘‘non-collegial, overly ag- 
gressive and detrimental’ to the university.’’**° After Gottlieb completed 
the terminal appointment, the School of Medicine converted her from 
an Associate Professor to a Research Associate Professor. Gottlieb con- 
sidered this a demotion based on her sex, “‘consistent with the School 
of Medicine’s treatment of all women.’’?*6 

The Fifth Circuit, reviewing only the ultimate conclusion, found that 
Tulane did not intentionally discriminate against Dr. Gottlieb.2*7 The 
School of Public Health had legitimate, non-discriminatory reasons for 





241. 814 F.2d 1213 (7th Cir. 1987). For a discussion of this case at the district court 
level, see Dutile, The Law of Higher Education and the Courts: 1986, 14 J.C.U.L. 303, 320- 
21 (1987). 

242. Id. at 1217. Maguire claimed that Marquette’s reason breached Wisconsin’s law of 
academic freedom. The district court dismissed the claim, but the Seventh Circuit vacated 
this decision, since the district court had lacked jurisdiction over this pendent state law 
claim. Id. at 1218. 

243. Id. 

244. 809 F.2d 278 (5th Cir. 1987). 

245. The faculty concern arose from Gottlieb’s actions following an award by the National 
Cancer Institute (NCI) of a grant to two of Gottlieb’s colleagues rather than to Gottlieb. 
Gottlieb protested the award to the NCI. After the NCI rejected her protest, she wrote letters 
to various hospitals involved in the NCI research. The letters contained ‘‘disparaging 
remarks about the competing bid and ‘came very close to requesting non-cooperation with 
her successful competitor.””” This led to sharp criticism of Gottlieb by the Dean of the 
Louisiana State University School of Medicine. Id. at 281. 

246. Id. at 282. 

247. Id. Following United States Postal Service Bd. of Governors v. Aikens, 460 U.S. 
711, 103 S. Ct. 1478 (1983), the Fifth Circuit has repeatedly stated that upon appeal, the 
parties’ showing at the district court level is ‘‘largely irrelevant.’’ The court of appeals 
“need address only the propriety of the ultimate finding of discrimination vel non.’’ 809 
F.24 at 282 (citing EEOC v. Exxon Shipping Co., 745 F.2d 967, 972 (5th Cir. 1984)). 
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Gottlieb’s termination. The School of Medicine showed non-discrimi- 
natory reasons for Gottlieb’s change in status. Although Gottlieb offered 
statistical analyses to show that Tulane’s reasons were pretextual, the 
district court noted serious flaws in the analyses and accordingly 
discounted their significance.” 

In Penk v. Oregon State Board of Higher Education,?*° twenty-two 
female faculty members at eight Oregon universities?*° charged that the 
Oregon State Board of Higher Education (the Board) intentionally dis- 
criminated against female faculty—that discrimination was a ‘‘standard 
operating procedure’’ of the Board, evidencing a ‘‘pattern and practice’ 
of disparate treatment.?*" 

The district court had found that the historical disparity existing 
within the state system of higher education did not alone establish a 
successful Title VII claim; intent was required. The court had found 
that external economic factors, more than lack of Board effort to redress 
historical imbalances, maintained the male-female faculty disparity.?* 

On appeal, the Ninth Circuit addressed the appropriate burdens of 
proof, persuasion and production, use of statistical and non-statistical 
evidence, and the fairness of the resulting trial. The court relied on 
Bazemore v. Friday”? to establish that in a class action alleging dis- 
parate treatment, the plaintiffs must ‘‘prove the existence of discrimi- 
natory intent.’’5* The court found none. Likewise, the court found no 
evidence that the Board had offered explanations which concealed a 
true, discriminatory purpose. Essentially, the Ninth Circuit confirmed 
that the class members were unable to meet the ‘‘heavy burden’’ of 
proving ‘‘intentional discrimination across the whole state system of 
higher education.’’255 

In Fields v. Clark University,?** a female associate professor, Rona 
Fields, proved that sexual discrimination motivated—at least in part— 
the University’s refusal to grant her tenure.?5? However, this determi- 





248. 809 F.2d at 283. 

249. 816 F.2d 458 (9th Cir.), cert. denied, 108 S. Ct. 158 (1987). 

250. The class consisted of all female faculty members employed during the relevant 
period at the ranks of instructor through professor. The judge later limited the class to 
regular teaching faculty, thus excluding nonteaching faculty and nonregular instructors. Id. 
at 467. 

251. The class members offered evidence, including extensive statistical analyses, com- 
paring treatment of male and female faculty in terms of rank, pay, promotion, tenure and 
administrative appointments. Id. at 460. 

252. Id. at 461. 

253. 478 U.S. 385, 106 S. Ct. 3000 (1986). 

254. 816 F.2d at 461. 

255. Id. at 465. The court applied Bazemore to determine the factors which must be 
included in, and the weight properly accorded to, multiple regression evidence. Id. at 464- 
65. 

256. 817 F.2d 931 (1st Cir. 1987). 

257. Six members of the all-male sociology department made the original decision. Fields 
claimed that she experienced various forms of sexual harassment from members of the 
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nation alone would not require the University to grant tenure to Fields. 
Under Title VII, the court could not order the University to reinstate 
Fields or award her tenure if the University’s denial of tenure could 
be justified by ‘‘any reason other than discrimination.’’** Thus, the 
First Circuit found that after Fields proved discrimination, the Univer- 
sity must then prove, by a preponderance of the evidence, that it would 
have made the same decision absent the discrimination.7*° The Univer- 
sity would be best able to prove which of its motives were determi- 
native; Fields should not have to prove that she was entitled to tenure. 
In so ruling, the First Circuit followed Supreme Court pronouncements 
to the effect that the employer should bear the burden of proving that 
the ‘‘discrimination was not the ‘but for’ cause of its decision.’’?®° 

In Covington v. Southern Illinois University?® (STU), Patricia Coving- 
ton, a female assistant professor, established a prima facie case of sex 
discrimination against the University under the Equal Pay Act (EPA) 
and Title VII. In 1967, SIU hired Donald Lemasters, Covington’s pred- 
ecessor, as a music instructor at a salary of $900 per month and 
subsequently transferred him to a position as art advisor during the 
1970-71 academic year at a salary of $1080 per month. In 1974, 
Covington replaced Lemasters, who was then earning $1280 per month, 
as art advisor. Covington’s starting salary was $800 per month. Al- 
though she received numerous merit increases and did ‘‘outstanding”’ 
work, Covington’s lower starting salary restricted her raises.?®? These 
facts established a prima facie case. 

The burden then shifted to the defendant to show that the disparity 
was the result of seniority, quantity or quality of production, or any 
factor other than sex.?®* The Seventh Circuit distinguished Covington 
from her male predecessor in that Covington’s starting salary reflected 
her limited experience, her lack of a terminal degree in her field, and 
the existence of a financial exigency at the time SIU hired her.?&* The 





department. For instance, an associate professor who had recently attained tenure warned 
Fields that her rejection of his sexual advances ‘‘was no way to get tenure.’”’ He voted 
against tenure for Fields. Id. at 932-33. 

258. Id. at 935 (citing 42 U.S.C. § 2000e-5(g) (1982)). 

259. Id. at 936-37. 

260. Id at 936. See Mount Healthy School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 
97 S. Ct. 568 (1977) (once a teacher proved that he was not rehired because of a public 
statement, the court must determine whether the same decision would have been made 
absent the protected conduct); Hunter v. Underwood, 471 U.S. 222, 105 S. Ct. 1916 (1985) 
(following Mt. Healthy in shifting the burden of proof to the defendant once discrimination 
was shown to be a motivating factor). 

261. 816 F.2d 317 (7th Cir.), cert. denied, 108 S. Ct. 146 (1987). 

262. Id. at 319-20, 321 n.4. 

263. 29 U.S.C. § 206(d)(1)(i)-(iv) (1982). These four defenses are in the EPA. Although 
they are not in Title VII, the Supreme Court, in County of Washington v. Gunther, 452 
U.S. 161, 168, 101 S. Ct. 2242, 2247 (1981), also incorporated these as Title VII defenses. 
816 F.2d at 321 n.5. 

264. 816 F.2d at 321. 
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Seventh Circuit rejected Covington’s argument that ‘‘factors other than 
sex’’ under Title VII and the EPA must be related to business or to the 
requirements of the particular job.”®° Rather, the court considered SIU’s 
salary retention policy, in which a faculty member’s change of assign- 
ment does not result in a decrease in salary, a factor other than sex 
and thus found no violation under Title VII or the EPA.” 





265. Id. at 321-22. See Patkus v. Sangamon-Cass Consortium, 769 F.2d 1251, 1261-62 
(7th Cir. 1985) (employer’s reorganization which resulted in a male employee being paid 
more than his female predecessor was a factor other than sex); Ende v. Board of Regents 
of Regency Univ., 757 F.2d 176 (7th Cir. 1985) (University plan which adjusted female 
faculty salaries to remedy past discrimination was a factor other than sex). 

266. 816 F.2d at 322. In response, Covington cited cases which suggested ‘‘that courts 
should be wary of allowing employers to rely on employees’ differing salary histories to 
explain present wage disparities.’”’ Id. See, e.g., Kouba v. Allstate Ins. Co., 691 F.2d 873 
(9th Cir. 1982); Futran v. RING Radio Co., 501 F. Supp. 734 (N.D. Ga. 1980). The Seventh 
Circuit distinguished these cases in that they involved sex discrimination by prior employ- 
ers. In Covington, only SIU’s wage policy was involved. 816 F.2d at 322. 

See also Tye v. Board of Educ., 811 F.2d 315 (6th Cir), cert. denied, 108 S. Ct. 285 
(1987). As part of a reduction in force, the Polaris School Board did not renew the contract 
of Ann Tye, a female guidance counselor. Tye alleged that eliminating her position while 
retaining that of a male guidance counselor constituted sex discrimination under Title VI. 
The Sixth Circuit determined that nonrenewal of Tye’s contract was an actionable employ- 
ment decision under Title VII, id. at 317 (citing Ford v. Nicks, 741 F.2d 858, 860 n.1 (6th 
Cir. 1984), cert. denied, 469 U.S. 1216, 105 S. Ct. 1195 (1985)), and then reviewed the 
procedure established by the Supreme Court for adjudication of Title VII claims. Essentially, 
the plaintiff must establish a prima facie case; the defendant must then offer a nondiscrim- 
inatory reason for the decision; and then, to prevail, the plaintiff must prove that the 
proffered reason was pretextual. Id. (citing Texas Dept. of Community Affairs v. Burdine, 
450 U.S. 248, 101 S. Ct. 1089 (1981); McDonnell Douglas Corp. v. Green, 411 U.S. 792, 
93 S. Ct. 1817 (1973)). 

The Sixth Circuit determined that Tye had proven a prima facie case. Id. at 317. The 
court then reviewed the school board’s ‘‘non-discriminatory’’ reasons for the decision not 
to retain Tye. At trial, the superintendent had contradicted the school board’s stipulated 
reasons. As a result, the court had found them untrue. This discrepancy indirectly showed 
“that the employer’s proffered explanation [wa]s unworthy of credence.”’ Id. at 319-20 
(citing Burdine, 450 U.S. at 256, 101 S. Ct. at 1095). Thus, Tye had proved that the school 
board’s reasons were ‘‘untrue and therefore must be a pretext.’’ Id. at 320. 

In finding that the reasons given for the non-renewal of Tye’s contract were pretextual, 
the Sixth Circuit said that a school superintendent would not ‘“‘flip a coin or draw lots”’ 
in an employment decision. Specifically, the superintendent did not make any comparisons 
of Tye with her co-workers based on qualifications, personnel files, supervisor’s assessments, 
or “‘subjective’’ factors. The court advised every decisionmaker in such cases ‘‘to gather 
information from whatever sources are available’’ or run ‘‘the risk that a Title VII plaintiff 
will be able to prove pretext.’’ Id. Colleges and universities, therefore, are likewise on 
notice to document the reasons for comparable decisions. 

See also Denny v. Westfield State College, 669 F. Supp. 1146 (D. Mass. 1987). In Denny, 
female faculty members brought suit against Westfield State College, alleging that they 
were discriminated against because of their sex in violation of Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. § 2000e et seq. (1982). Specifically, the plaintiffs claimed they 
received lower salaries than similarly situated males. 669 F. Supp. at 1147. Although 
Westfield’s expert explained that departmental affiliation or exceptional performance could 
account for some salary differentials, Westfield was unable, on grounds other than sex, to 
account for salary discrepancies between male and female faculty members in all years 
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The issue of intent under the Age Discrimination in Employment Act 
(ADEA)?*”? arose in Latimore v. University of North Carolina at Char- 
lotte.2*° James Latimore, an assistant professor of sociology, sued the 
University of North Carolina and University officials for denial of tenure 
on the basis of age. Such a plaintiff, under the ADEA, must produce 
sufficient evidence to make out a prima facie case that, ‘‘but for’’ his 
age, tenure would have been granted. To do so, the plaintiff must do 
more than show that he is within the protected age group and that he 
is adversely affected by his employer’s decision. The plaintiff must 
show that age was a factor in the employer’s conduct.” 


Class Actions 


In Rosenberg v. University of Cincinnati,?”° the District Court granted 
the University’s motion to decertify the class of all female faculty- 
members in a sex discrimination suit brought by a female faculty 
member who was denied tenure.?”! The court based its holding on its 
finding that the decentralized nature of personnel decision-making was 
not conducive to a common pattern or practice of sex discrimination.?7 
Specifically, each department was allowed to develop, with respect to 
tenure and promotion decisions, its own criteria tailored to the mission 
of the particular department.?”* The role of the Provost was only to 
ensure that each department adequately considered the components of 
‘“‘teaching, research and scholarship, public and professional service 
and university service.’’?74 





studied. Id. at 1156. The district court allowed the plaintiffs to use the burdens of proof 
applicable to actions under the Equal Pay Act of 1963, 29 U.S.C. § 206(d) (1982), because 
the Equal Pay Act and Title VII ‘‘‘are in pari materia and must be construed in harmony 
with one another.’’’ 669 F. Supp. at 1155 (quoting Miller v. Kansas Power and Light Co., 
585 F. Supp. 1509 (D. Kan. 1984)). 

267. 29 U.S.C. § 623a (1982). 

268. 669 F. Supp. 1345 (W.D.N.C. 1987). 

269. Id. at 1350 (citing Pena v. Brattleboro Retreat, 702 F.2d 322 (2d Cir. 1983); EEOC 
v. Western Elec. Co., 713 F.2d 1011, 1016 (4th Cir. 1983); Toussaint v. Ford Motor Co., 
581 F.2d 812 (10th Cir. 1978)). Latimore failed to produce sufficient evidence to make out 
a prima facie case. Id. at 1353. 

For more on discriminatory intent, see In re Brantley, 34 Ohio App. 3d 320, 518 N.E.2d 
602 (1987) (collegial relationships may be an appropriate criterion for tenure unless used 
to camouflage a discriminatory intent; lack of discriminatory intent supported by the fact 
that two blacks and one native American were tenured in the same year that appellant was 
considered). 

270. 118 F.R.D. 591 (S.D. Ohio 1987). 

271. Id. The class had been defined as: 

All women who have been employed in faculty positions at the University of 
Cincinnati at any time between July 15, 1974 and the present who, it is claimed, 
have been discriminated against on the basis of sex by Defendants’ claimed 
policies, practices and customs with respect to the terms of employment, com- 
pensation or tenure. 

272. Id. at 593. 

273: Id. 

274. Id. 
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Pension Plans and Age Discrimination 


During the survey year, the Seventh Circuit was called upon to decide 
whether a university pension plan unlawfully discriminated on the 
basis of age. A pension plan sponsored by Purdue University precluded 
University contributions in behalf of employees who had reached the 
normal retirement age specified by the plan. University employees 
participating in the plan sued, alleging that the plan violated the Age 
Discrimination in Employment Act (ADEA).?75 

A court may look to legislative history to interpret an ambiguous 
statute.?”° Looking to legislative history, the federal district court con- 
cluded that a bona fide employee benefit plan which precluded an 
employer from contributing to the plan after an employee reaches the 
normal retirement age contained in the plan did not violate the ADEA.?” 
Of course, the plan may not excuse a failure to hire on the basis of 
age.?78 


Interrelationship of Claims 


In two cases, federal Courts of Appeals addressed the interrelationship 
of claims of discrimination arising under different statutes. In Ritter v. 
Mount St. Mary’s College,?”° Ritter was denied tenure after five years 
of teaching and serving as acting chairman of her department. White 
and in her fifties, she alleged sex and age discrimination under Title 
VII of the Civil Rights Act of 1964,78° the Equal Pay Act of 1963 
(EPA),?** and the Age Discrimination in Employment Act (ADEA).?* 

The district court, without a jury, dismissed the EPA and ADEA 
claims”? and on the merits decided only the Title VII claim, in favor 
of the college. After finding the dismissals erroneous, the Fourth Circuit 
determined that although Ritter was improperly denied a jury trial on 
the EPA and ADEA claims, the same issues had been decided under 
Title VII. 





275. Bell v. Trustees of Purdue Univ., 658 F. Supp. 184, 184-85 (N.D. Ind. 1987). See 
29 U.S.C. §§ 621-34 (1982 & Supp. III 1985). 

276. See 658 F. Supp. at 186 (citing Blum v. Stenson, 465 U.S. 886, 896, 104 S. Ct. 
1541, 1547 (1984); In re McVey Trucking, Inc., 812 F.2d 311 (7th Cir.), cert. denied, 108 
S. Ct. 227 (1987); Kelly v. Wauconda Park Dist., 801 F.2d 269, 270 (7th Cir. 1986), cert. 
denied, 107 S. Ct. 1592 (1987)). 

277. Id. at 189. 

278. Id. at 186. 

279. 814 F.2d 986 (4th Cir.), cert. denied, 108 S. Ct. 260 (1987). 

280. 42 U.S.C. § 2000(e) (1982). 

281. 29 U.S.C. § 206(d) (1982). 

282. 29 U.S.C. § 621 (1982). 

283. 814 F.2d at 989. The district court had relied on NLRB v. Catholic Bishop, 440 
U.S. 490, 99 S. Ct. 1313 (1979), to conclude that the EPA and ADEA did not apply to 
religious institutions. ‘‘[The Fourth Circuit] reversed the district court’s decision that the 
provisions of the EPA and the ADEA do not apply to a church-sponsored college, and 
remanded these claims for ‘further consideration.’’’ 814 F.2d at 989. 
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In an ADEA action, like in Title VII cases, the plaintiff must show 
that she is qualified for the job. Because the district court, in the Title 
VII action, had found that Ritter was not qualified for tne job and so 
could not establish a prima facie case, she would also be unable to 
prove the prima facie case under the ADEA.” The district court had 
found that Ritter’s comparator was ‘‘clearly more qualified’’ for tenure 
than Ritter. This defeated the EPA claim because the pay differential 
was based on a factor other than sex.?® 

In essence, the Fourth Circuit found that although the district court 
erred in allowing Ritter to pursue only her Title VII claim, the interest 
of the judicial system in a speedy and economical resolution of Ritter’s 
claims outweighed the lack of a jury for the legal ADEA and EPA 
claims. The issues decided in the Title VII determination controlled 
the outstanding claims. 

In EEOC v. Madison Community Unit School District No. 12, the 
EEOC claimed that the district paid its female athletic coaches less than 
its male coaches in violation of the Equal Pay Act of 1963.7 Female 
athletic coaches allegedly victimized by the district’s’ discrimination 
intervened and added Title VII counts.°’ 

The district court’s estimates and comparisons of effort, skill, re- 
sponsibility, and working conditions in two jobs for purposes of an 
Equal Pay Act claim were factual determinations and could be over- 
turned only if ‘‘clearly erroneous.’’* A violation of the Equal Pay Act 
is ‘‘willful’’ if the actor either knew of, or was indifferent to, a 
violation.?*° When a plaintiff complains only of gender discrimination 
in pay, Title VII of the Civil Rights Act and the Equal Pay Act overlap 
considerably.2°° Nonetheless, the mere payment of different wages to 
men and women: for different jobs, without job exclusion, does not 
violate Title VII’s prohibition against sex discrimination on the basis 
of disparate impact.?% 





284. 814 F.2d at 992. 

285. Id. at 993. 

286. 818 F.2d 577 (7th Cir. 1987). The Act, so far as relevant to this case, forbids an 
employer to ‘‘discriminate . . . between employees on the basis of sex by paying wages 
to employees . . . at a rate less than the rate at which he pays wages to employees of the 
opposite sex . . . for equal work on jobs the performance of which requires equal skill, 
effort, and responsibility, and which are performed under similar working conditions, 
except where such payment is made pursuant to. . . (iv) a differential based on any other 
factor other than sex.’’ 29 U.S.C. § 206(d)(1) (1982). 

287. 818 F.2d at 579. Title VII expressly forbids discrimination ‘‘against any individual 
with respect to his compensation.’’ 42 U.S.C. § 2000e-2(a)(1) (1982). 

288. 818 F.2d at 581. See Fep. R. Civ. P. 52(a); cf. Wright v. United States, 809 F.2d 
425, 428 (7th Cir. 1987). 

289. 818 F.2d at 585 (citing Trans World Airlines v. Thurston, 469 U.S. 111, 125-29, 
105 S. Ct. 613, 623-26 (1985); Walton v. United Consumers Club, Inc., 786 F.2d 303, 310- 
11 (7th Cir. 1986)). 

290. Id. at 586. 

291. Id. at 587. The individual plaintiffs were entitled to attorney fees under Title VI 
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One case during the survey year considered separate claims arising 
under the same statute. In Gottlieb v. Tulane University of Louisiana,?°* 
a federal district court had refused to hear Gottlieb’s later claim that 
Tulane had retaliated against her for exercising her rights under Title 
VII. Following its own precedent,” the Fifth Circuit found that when 
the initial Title VII intentional discrimination claim is properly before 
the lower court, that court should also hear the retaliation claim.?% 


Preclusion?%5 


In Duggan v. Board of Education,” the Seventh Circuit considered 
whether unreviewed findings of fact made during a state administrative 
proceeding should be given preclusive effect in a subsequent suit 
brought under the Age Discrimination in Employment Act of 1967 
(ADEA).2°” 

The court noted that unreviewed factual findings in a state admin- 
istrative proceeding were not entitled to preclusive effect in a Title VII 
claim asserted in federal court.2%* Unreviewed proceedings could pre- 
clude a subsequent claim based on section 1983,7°° however, if the state 
agency was acting in a judicial capacity in resolving the disputed 
factual issues and the parties had an adequate opportunity to litigate.*° 
The Supreme Court had held in University of Tennessee v. Elliott?” 
that Congress did not intend that a prior unreviewed administrative 
proceeding preclude a trial de novo on a plaintiff’s Title VII claim.*” 
A comparison of the deferral mechanisms of the ADEA and of Title 





based on a prohibition in the consent decree against retaliation for exercise of the rights 
conferred, but had improperly intervened in the Equal Pay Act case and could not recover 
fees under that statute. Id. at 590. 

292. 809 F.2d 278 (5th Cir. 1987). For a discussion of this case, see text accompanying 
notes 244-48, supra. 

293. See Gupta v. East Texas State Univ., 654 F.2d 411 (5th Cir. 1981) (plaintiff need 
not exhaust administrative remedies before bringing a retaliation claim arising from an 
earlier charge). 

294. 809 F.2d at 284. ‘“‘Requiring Dr. Gottlieb to resort to the EEOC a second time on a 
retaliation claim would serve no purpose ‘except to create additional procedural technical- 
ities when a single filing would comply with the intent of Title VII.’’’ Id. (citing Gupta, 
654 F.2d at 414). 

295. For more on preclusion, see Mabry v. State Bd. of Community Colleges and 
Occupational Educ., 813 F.2d 311 (10th Cir.), cert. denied, 108 S. Ct. 148 (1987); Davis v. 
Halpern, 813 F.2d 37 (2d Cir. 1987); Abramson v. Council Bluffs Community School Dist., 
808 F.2d 1307 (8th Cir. 1987); Industrial Comm’n v. Moffat County School Dist. No. 1, 
732 P.2d 616 (Colo. 1987). 

296. 818 F.2d 1291 (7th Cir. 1987). 

297. 818 F.2d at 1291; 29 U.S.C. §§ 621-634 (1982 & Supp. Ill 1985). 

298. 818 F.2d at 1293 (citing University of Tenn. v. Elliott, 106 S. Ct. 3220, 3225 (1986)). 

299. Duggan waived his claim under section 1983 by failing to present it in his opening 
brief on appeal. Id. 

300. Id. (citing University of Tenn. v. Elliott, 106 S. Ct. at 3227). 

301. 106 S. Ct. 3220 (1986). 

302. 818 F.2d at 1294. 
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VII, the Duggan court concluded, strongly suggests that, with respect 
to administrative res judicata, the two statutes should be construed 
alike.*°? The Court of Appeals held that unreviewed factual findings of 
a state or local administrative agency should not be given preclusive 
effect in a subsequent ADEA suit.** 


Waiver of Claims 


The Equal Pay Act and Title VII yielded the same result with regard 
to whether certain future claims could be waived. In Schwartz v. Florida 
Board of Regents,*° a male professor alleged that salary equity studies*” 
at Florida State University (FSU), aimed at correcting prior disparate 
treatment of males and females, were themselves discriminatory. 
Schwartz and FSU had reached a settlement on Schwartz’s sex discrim- 
ination claims for the years from his initial hiring at FSU through the 
1979-80 academic year. Schwartz filed this action for the subsequent 
years because FSU claimed that, by settling, Schwartz had achieved 
salary parity and, thus, waived future Equal Pay Act or Title VII 
claims.*”’ The Eleventh Circuit determined that these rights cannot be 
waived and that the settlement agreement ‘‘guaranteed Schwartz the 





303. Id. at 1295. 

304. Id. at 1297. 

305. 807 F.2d 901 (11th Cir. 1987). 

306. A Florida statute, FLa. Stat. § 241.735 (1976), required annual salary studies to 
determine whether universities paid female faculty members less than their male counter- 
parts. Any female faculty member could file a claim of salary inequity with a supporting 
salary self-study. In 1979, the legislature amended the statute to include men. The geal 
was to eliminate discrimination in all salaries. 807 F.2d at 902-03, 903 n.1. 

307. The Eleventh Circuit reviewed the criteria for a prima facie case under the Equal 
Pay Act. The plaintiff must show that the employer paid different wages to persons of 
opposite sexes for work which required equal responsibility, effort and skill, and which 
was performed under similar working conditions. 807 F.2d at 907 (citing Corning Glass 
Works v. Brennan, 417 U.S. 188, 195, 94 S. Ct. 2223, 2228 (1974); 29 U.S.C. § 206(d)(1) 
(1982)). 

After the plaintiff has made out a prima facie case, the employer has the burden of 
proving that the pay disparity is justified by one of the four exceptions to the Equal Pay 
Act: (1) a seniority system; (2) a merit system; (3) a system which measures earnings by 
quality or quantity of production; or (4) a differential based on a factor other than sex. Id. 
at 907 (citing Brock v. Georgia Southwestern College, 765 F.2d 1026, 1036 (11th Cir. 1985); 
29 U.S.C. § 206(d)(1) (1982). 

For more on equal pay violation, see McCullar v. Human Rights Comm’n, 158 Ill. App. 
3d 1011, 511 N.E.2d 1375, appeal denied, 517 N.E.2d 1087 (Ill. 1987). In McCullar, the 
Appellate Court of Illinois held that the Human Rights Commission’s determination that a 
girls’ junior high volleyball coach and a boys’ junior high basketball coach did not involve 
approximately the same time commitment, and, thus, that the female coach failed to 
establish a prima facie case of employment discrimination was not contrary to the manifest 
weight of the evidence. The pay differential between the coaching positions for male and 
female sports at the junior and senior high school levels was based not on the sex of the 


coaches but rather on the sex of the participants, a valid basis for differential. 511 N.E.2d 
at 1383-84. 
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right to participate in the salary equity study process . . . beginning in 
1980 should men be allowed to participate.’’*°* 


Affirmative Action 


Laid-off white teachers, seeking damages and reinstatement, chal- 
lenged the constitutionality of the South Bend, Indiana, Community 
School Corporation’s agreement with the teachers’ union. That agree- 
ment provided that no black teachers would be laid off until every 
white teacher was laid off. Sitting en banc, the Court of Appeals for 
the Seventh Circuit found that the provision violated equal protection.*"° 
The provision was not narrowly tailored to the goal of remedying any 
pernicious discrimination because it created an absolute preference for 
black teachers.3" 


Discovery and Confidentiality of Peer Review Materials*'” 


In Kahn v. Superior Court,?"* a California appellate court examined 
the discoverability of a tenure committee’s recommendations.** Stan- 
ford University was considering the permanent appointment of Ivor 
Davies to Stanford’s McDonnell Chair of East European History. Pro- 
fessor Davies, a tenured history professor at the University of London 
and a Fellow of the Royal Historical Society, carried an international 
reputation as an author and scholar of the history of Eastern Europe.*** 

Stanford appointed a search committee to evaluate Davies for the 
Chair. The committee sought written evaluations from other scholars 
in the field and assured them that ‘‘your comments will be held in 
strictest confidence.’’ The committee unanimously recommended Dav- 
ies. By a close vote, however, the History Department, in its meeting 
on Davies’ appointment, rejected that recommendation.*** 





308. 807 F.2d at 906. The court also set out the fermula for determining the salary 
Schwartz should have earned during the years in question. See also EEOC v. Board of 
Governors of State Colleges and Univs., 665 F. Supp. 630 (N.D. Ill. 1987). 

309. Britton v. South Bend Community School Corp., 819 F.2d 766, 767 (7th Cir.), cert. 
denied, 108 S. Ct. 288 (1987). Plaintiffs sued under 42 U.S.C. § 1983 (1982). 

310. ‘‘[NJor shall any State . . . deny to any person within its jurisdiction the equal 
protection of the laws.’’ U.S. Const. amend. XIV, § 1. 

311. 819 F.2d at 772. 

312. For more on discovery in promotion or tenure situtations, see Desimone v. Skidmore | 
College, 135 Misc. 2d 850, 517 N.Y.S.2d 880 (Sup. Ct. 1987); Dixon v. Sanderson, 728 
S.W.2d 878 (Tex. Ct. App. 1987). 

313. 188 Cal. App. 3d 752, 233 Cal. Rptr. 662 (1987). For an extended discussion of 
this case, see Case Comment, Kahn v. Superior Court of Santa Clara: The Right to Privacy 
and the Academic Freedom Privilege with Respect to Confidential Peer Review Materials, 
15 J.C.U.L. 73 (1988). 

314. See generally Delano, Discovery in University Employment Discrimination Suits: 
Should Peer Review Materials be Privileged?, 14 J.C.U.L. 121 (1987). 

315. 188 Cal. App. 3d at 755, 233 Cal. Rptr. at 663. Professor Davies’ full name is 
apparently Ivor Norman Richard Davies. He has published in the United States as Norman 
Davies. Id. n.1. 

316. 188 Cal. App. 3d at 755-56, 233 Cal. Rptr. at 664. 
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Davies believed that Professor Harold Kahn, primarily on non-aca- 
demic grounds, persuaded the History Department to deny Davies’ 
appointment. Davies filed a civil complaint alleging defamation and 
tortious interference with an advantageous business relationship. Davies 
then attempted to depose Kahn. Kahn sought a protective order. The 
lower court approved the deposition of Kahn ‘‘for the sole purpose of 
inquiry into any statements he may have made, orally or in writing, as 
well as inquiring into his motives, actions, and conduct in connection 
with the review and evaluation process of [Davies’] application for 
tenure.’’5?” 

On appeal, Kahn argued that siatements he made at the committee 
meeting were protected by a qualified privilege founded on California’s 
constitutional right to privacy and on the first amendment right to 
academic freedom. This qualified privilege could be overcome only by 
a showing of a compelling state or national interest. Davies argued that 
the court should allow discovery, for it provided the primary means of 
seeking the truth regarding the denial of his tenure. 

The court reiterated a university’s ‘‘four essential freedoms’’—to 
determine ‘‘who may teach, what may be taught, how it shall be taught, 
and who may be admitted to study.’’*** After reviewing case law on 
academic freedom,*’* the court weighed the tenure committee’s privilege 
of academic freedom against Davies’ need for discovery. Although the 
court recognized that peer evaluations provide an ‘‘opportunity for 
abuse,’’ tenure review is part of the ‘‘pursuit of academic excellence’”’ 
and has ‘‘educational and social implications of paramount impor- 
tance.’’*?° Remembering that Davies had no ‘‘right’’ to be employed by 
Stanford, while Kahn had a constitutional right to privacy which would 
bend ‘‘only to a compelling public need,’’ the court found that Davies 
could not depose Kahn: ‘‘[T]he right of a faculty member to discuss 
with his colleagues the candidate’s qualifications thoroughly and can- 
didly, in confidence and without fear of compelled disclosure, is of 
such paramount value that it ought not to be impaired.’’*2' 





317. Id. at 758, 233 Cal. Rptr. at 665. 

318. Id. at 759, 233 Cal. Rptr. at 666 (quoting Sweezy v. New Hampshire, 354 U.S. 234, 
263, 77 S. Ct. 1203, 1218 (1957) (Frankfurter, J., concurring)). See also Regents of Univ. 
of Mich. v. Ewing, 474 U.S. 214, 226 n.12, 106 S. Ct. 507, 514 n.12 (1985); University of 
Cal. Regents v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759-60 (1978). 

319. See EEOC v. Franklin & Marshall College, 775 F.2d 110 (3d Cir. 1985), cert. denied, 
476 U.S. 1163, 106 S. Ct. 2288 (1986); EEOC v. University of Notre Dame Du Lac, 715 
F.2d 331 (7th Cir. 1983); Gray v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 1982); In 
re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 1106, 102 S. Ct. 2904 
(1982); Zaustinsky v. University of Cal., 96 F.R.D. 622 (N.D. Cal. 1983), aff'd, 782 F.2d 
1055 (9th Cir. 1985); McKillop v. Regents of Univ. of Cal., 386 F. Supp. 1270 (N.D. Cal. 
1975); King v. Regents of Univ. of Cal., 138 Cal. App. 3d 812, 189 Cal. Rptr. 189 (1982); 
Board of Trustees v. Superior Court (Dong), 119 Cal. App. 3d 516, 174 Cal. Rptr. 160 
(1981). 

320. 188 Cal. App. 3d at 769, 233 Cal. Rptr. at 673-74. 

321. Id. at 770, 233 Cal. Rptr. at 674. 
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In Dixon v. Rutgers, The State University,?22 Dr. Ruth Dixon, a black 
female, filed a complaint against Rutgers University alleging discrimi- 
nation based on her race and sex. Rutgers wanted the court to prohibit 
use of the material in Dixon’s promotion packet as evidence. Rutgers 
urged that a compelling public interest existed in maintaining the 
confidentiality of the information and sought a qualified academic- 
freedom privilege for the contents. Such protection, it urged, would 
support the reliability and integrity of the peer review system.*” 

The New Jersey court, reluctant to create or expand a privilege, 
determined that public policy against discrimination outweighed the 
public interest served by the confidentiality of promotion packets. To 
preclude evidentiary use of this material would effectively deny Dixon 
the opportunity to prove discrimination. The court allowed evidentiary 
use of the promotion packet, but protected the materials by prohibiting 
their use by persons not involved in the proceedings.*** Rutgers could 
not, the court held, use academic freedom as a shield. Academic 
freedom allows a university to determine who may teach, but does not 
allow discrimination in the hiring process.*?5 


Reinstatement 


In Hale v. Walsh,*?° a professor was dismissed for exercising his 
freedom of speech and association. The court remanded for a consid- 


eration of the issues of reinstatement and excessiveness of damages: 
“If there was an excessive award, reinstatement would place the plain- 
tiff in a better position than he would have enjoyed had he not engaged 
in constitutionally protected conduct. However, if the award is not 
excessive, the award of adequate damages would not weigh heavily 
against reinstatement. ’’*?” 


Collective Bargaining 


The First and Eleventh Circuits reached significantly different results 
in two cases involving the ‘‘managerial’’ status of employees at insti- 





322. 215 N.J. Super. 333, 521 A.2d 1315 (App. Div. 1987), aff'd as modified, 110 N.J. 
432, 541 A.2d 1046 (1988). 

323. 521 A.2d at 1317. 

324. Id. at 1318-19. The lower court also removed authors’ names from outside letters 
of recommendation. Id. at 1316. 

325. Id. at 1319. For more on such discovery issues, see Cockrell v. Middlebury College, 
536 A.2d 547 (Vt. 1987), in which the Vermont Supreme Court states: ‘‘If the issues in a 
given case relate to discrimination denominated invidious for being based on race, sex or 
national origin, confidentiality may have to yield in some measure.’’ Id. at 549 (citing Gray 
v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 1982)). Because there may be a qualified 
privilege involved, the court said, the plaintiff must show specific need for the material, 
the material’s relevance and the extent to which the information is available from other 
sources. Moreover, contract provisions relating to confidentiality in the tenure process must 
be investigated. Id. 

326. 113 Idaho 759, 747 P.2d 1288 (1987). 

327. 747 P.2d at 1299-1300. 
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tutions of higher education. In the first, Boston University Chapter, 
American Association of University Professors v. NLRB,°?* the American 
Association of University Professors sought review of a National Labor 
Relations Board (NLRB) order dismissing unfair labor practice charges 
it brought against Boston University.*?° The First Circuit relied on NLRB 
v. Yeshiva University** in affirming the NLRB’s finding that University 
‘department chairmen and full-time faculty [were] managerial employ- 
ees,’’ and therefore properly excluded from coverage under the National 
Labor Relations Act.**? 

In the second, the National Labor Relations Board sought enforcement 
of its order directing Florida Memorial College to bargain with the 
union which the NLRB had certified as the exclusive bargaining rep- 
resentative for the College faculty.**? Florida Memorial College*** re- 
fused. Distinguishing NLRB v. Yeshiva University ,*** the Court of Appeals 
for the Eleventh Circuit held that the faculty was neither managerial 
nor supervisory and was, thus, not excluded from the bargaining 
provisions of the National Labor Relations Act.**5 The court noted that: 
(1) the faculty did not have a collective decision-making body; (2) the 
faculty did not have control over the curriculum; (3) the faculty were 
not offered tenure; and (4) the faculty exercised no influence over 
sabbaticals.**° The College faculty-union chairpersons and dormitory 
resident managers exercised insufficient supervisory authority to be 
considered supervisors under the Act.**?7 Any supervisory role was de 
minimis and authority was frequently circumscribed by the administra- 
tion.**6 


Faculty Work Product 


In Weinstein v. University of Illinois,*°° Weinstein claimed that the 
publication of a scholarly article listed the authors’—including his— 





328. 835 F.2d 399 {1st Cir. 1987). 

329. The action alleged violations of the National Labor Relations Act, 29 U.S.C. § 
151(8)(a)(1), (5) (1982). Specifically, the Association challenged the NLRB’s finding that 
the fulltime faculty were excluded from coverage of the Act ‘‘by virtue of either their 
supervisory or managerial status.’’ 835 F.2d at 400. 

330. 444 U.S. 672, 100 S. Ct. 856 (1980). In Yeshiva, the Supreme Court held that 
“‘under given factual circumstances university faculty members shall be considered mana- 
gerial employees excluded from coverage by the [National Labor Relations] Act.’’ 835 F.2d 
at 400. 

331. 835 F.2d at 401. 

332. NLRB v. Florida Memorial College, 820 F.2d 1182 (11th Cir. 1987). 

333. Florida Memorial College is a private, non-profit four-year liberal arts college. Id. 
at 1183. 

334. 444 U.S. 672, 100 S. Ct. 856 (1980). 

335. The National Labor Relations Act expressly excludes supervisors and impliedly 
excludes managerial employees from its coverage. 29 U.S.C. § 152(3) (1982). 

336. 820 F.2d at 1184-87. 

337. Id. at 1187. 

338. Id. A federal labor ruling rejected arguments by Lewis and Clark College that 
managerial duties precluded its professors from collective bargaining rights. See Chron. of 
Higher Educ., April 20, 1988, at A17, col. 4. 

339. 811 F.2d 1091 (7th Cir. 1987). The court expressed its chagrin that Weinstein, 
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names in the wrong order and violated his constitutional rights. Wein- 
stein and another assistant professor, Belsheim, had agreed to co-author 
a paper about a clinical ‘‘clerkship’’ program. After several disputes, 
Belsheim submitted the article for publication without Weinstein’s 
approval. The district court dismissed Weinstein’s subsequent suit, 
finding that the University owned the article because it was ‘‘work for 
hire,’’* the clerkship program was funded by the University and, as 
a clinical professor, Weinstein ‘‘was required to conduct and write 
about clinical programs.’’*! 

The Seventh Circuit found that this interpretation ‘‘collided’’ with 
the University rule that faculty members own the copyrights in aca- 
demic work.**? A university ‘‘requires’’ all professors to write; those 
who do not are unlikely to achieve tenure. This requirement does not 
make the writings university property.*** Weinstein owned a copyright 
interest in his article, the court determined, but the University not only 
did not deprive him of this property, but could not do so. Under 
copyright law, the co-author, Belsheim, could revise the work and 
publish it. The University, therefore, had no power over Belsheim’s 
publication of the article.*** Moreover, Weinstein’s due process claim 
had no basis—as an untenured professor, he had no property interest 
to protect.*** The court concluded that the matter was a contractual 
dispute between Weinstein and Belsheim.*** 





formerly an Assistant Professor at the University of Illinois at Chicago, litigated his dispute 
involving ‘‘principles for which no compromise is readily apparent’’ to the courts. Id. at 
1092. The court stated further that Weinstein, ‘‘unable to compromise, . . . has dragged 
his fellow scholars and the University into the contest. His willingness, even eagerness, to 
sue his colleagues may be explained by the fact that the University has fired him.”’ Id. at 
1096. 

Although the University did not seek payment of its attorneys’ fees, the court awarded 
them sua sponte to express its belief that Weinstein’s appeal wasted the court’s time. Id. 
at 1098. Rule 38 of the Federal Rules of Appellate Procedure allows courts to award 
attorneys’ fees to parties who resist frivolous claims on appeal. The court stated that an 
award of fees might also have been appropriate at the district court level. Id. Dissenting 
only with regard to the award of attorneys’ fees, Judge Cudahy argued that the court’s 
actions sua sponte gave the litigants ‘‘no opportunity to speak in their own defense’’ and 
might ‘‘have an undue chilling effect on litigation.’’ Id. at 1099. 

340. Id. at 1093. 

341. Id. For discussion of this case in the district court, see Dutile, The Law of Higher 
Education and the Courts: 1986, 14 J.C.U.L. 303, 330-31 (1987). 

342. 811 F.2d at 1094. A University policy, part of each professor’s contract with the 
University, states that a professor retains the copyright with three exceptions. The district 
court relied on the third exception involving ‘‘[w]Jorks created as a specific requirement of 
employment or an assigned University duty’’ to find that Weinstein had no ownership 
interest in the material. Id. 

343. Id. (citing M. NIMMER, NIMMER ON CopyRiGHT § 5.03[B][1][B] (1978)). In academic 
tradition, a mathematics professor would own the copyright to an article explaining a new 
theorem proved in the course of his employment. The tradition covers scholarly articles, 
book royalties, and other intellectual property. Id. 

344. Id. at 1095 (citing A. LATMAN, LATMAN’s THE CopyRiGHT Law 115-17 (W. Patry 6th 
ed. 1986)). 

345. Id. at 1097. 

346. Id. at 1095. 
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Other Constitutional Rights 


Alleging an unlawful discharge, Kamleshwar Upadhya, a former 
assistant professor at the University of Illinois, brought suit against the 
University.**” Before the Seventh Circuit was whether Upadhya had in 
his employment a property interest protected by due process. 

The fourteenth amendment*** protects against state action that ad- 
versely affects a property right. The court rejected the district court’s 
conclusion that a professor’s initial appointment carries a right to 
remain until dismissed after an adversarial hearing.**® In contrast, 
settled law dictates that tenure-track professors lack a property interest 
in receiving tenure.**° Although the professor believed that he had been 
appointed for five years, had given a paper at the University, and had 
moved to a new city, his belief still constituted a mere ‘‘unilateral 
expectation.’’*5' Since the University’s agents had indicated only that 
a tenure decision had to be made within a maximum of five years, 
accordingly, the professor had no property interest in reappointment, 
and the University was not required to give him notice or an opportunity 
for a hearing.**? 

In Jermain v. Board of Regents of Higher Education,*** a nontenured 
associate professor was terminated (and later rehired) without a preter- 
mination hearing. The state appellate court found that the post-termi- 
nation hearing did not violate due process because the termination was 


for financial reasons and not for unsatisfactory performance.*™* 

A school district appealed a judgment which enjoined urinalysis drug 
testing without probable cause of a school-bus attendant.**> It was not 
unreasonable, the federal appellate court stated, to require drug testing*** 





347. Upadhya v. Langenberg, 834 F.2d 661 (7th Cir. 1987), cert. denied, 108 S. Ct. 2016 
(1988). 

348. ‘‘No State shall . . . deprive any person of . . . property, without due process of 
law... .’’ U.S. Const. amend. XIV. 

349. 834 F.2d at 662-63 (discussing Upadhya, 671 F. Supp. 521 (N.D. Ill. 1987)). 

350. Id. The court cited Weinstein v. University of Illinois, 811 F.2d 1091, 1097 (7th 
Cir. 1987), in which the Seventh Circuit held that since the professor involved did not 
have tenure, he possessed no property interest that mandated due process protection. For 
a discussion of this case, see supra text accompanying notes 339-46. 

351. 834 F.2d at 665. 

352. Id. at 666-67. 

353. 23 Mass. App. Ct. 428, 503 N.E.2d 50 (1987). 

354. Id. at 435, 503 N.E.2d at 54-55 (citing Cleveland Bd. of Educ. v. Loudermill, 470 
U.S. 532, 105 S. Ct. 1487 (1985)). The court also held that the procedures otherwise 
employed by the Board more than met the minimum requirements of due process. Id. at 
434, 503 N.E.2d at 54. 

355. Jones v. McKenzie, 833 F.2d 335 (D.C. Cir. 1987). 

356. Id. at 338 (citing National Fed’n of Fed. Employees v. Weinberger, 818 F.2d 935, 
942 (D.C. Cir. 1987); National Treasury Employees Union v. Von Raab, 816 F.2d 170, 176 
(5th Cir. 1987), cert. granted, 108 S. Ct. 1072 (1988); McDonell v. Hunter, 809 F.2d 1302, 
1307 (8th Cir. 1987); Patchouge-Medford Congress of Teachers v. Board of Educ., 70 N.Y.2d 
57, 67-68, 510 N.E.2d 325, 329-30, 517 N.Y.S.2d 456, 460-61 (1987)). 
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as part of a routine, reasonably-required, employment-related medical 
examination of those school district employees whose duties involved 
direct contact with young school children if there was a clear nexus 
between the tests and the employer’s legitimate concern for safety.**’ 
In determining the legality of the mandatory drug testing, the court 
must balance the intrusion on the individual’s fourth amendment*™* 
interests against the governmental interest involved, such as the public 
employer’s interest in the efficient and proper operation of the work- 
place.*® The Court of Appeals found that the school system acted 
pursuant to significant and compelling governmental interests. Em- 
ployees in the transportation branch were responsible for supervising, 
attending and carrying handicapped children.*© 


Il. STUDENTS 


Adverse Academic and Disciplinary Decisions 


The Supreme Court of Iowa, reflecting judicial deference to academ- 
ically-based decisions,** rejected a student’s claim that the denial of 
her readmission to medical school was arbitrary and unreasonable and 
thus a deprivation of due process.**? The school had given North notice 
and an opportunity to be heard. Further, the faculty had determined 


that to protect all interests involved it ‘‘had to balance [North’s] ability 
to satisfactorily complete her courses at the University of Iowa College 
of Medicine with the potential danger to patients whom she would be 
seeing in the course of her education.’’*** The court emphasized that 
school officials rightly possess a large measure of discretion to decide 
the standards of admission and measurement for students. Courts must 
therefore respect the faculty’s professional judgment.** 





357. Id. at 336. 

358. ‘‘The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated . . . .’”’ U.S. Const. 
amend. IV. 

359. 833 F.2d at 338-40 (citing O’Connor v. Ortega, 107 S. Ct. 1492, 1502 (1987) 
(plurality opinion)). 

360. Id. at 340-41. But see Patchogue-Medford Congress of Teachers v. Board of Educ., 
70 N.Y.2d 57, 510 N.E.2d 325, 517 N.Y.S.2d 456 (1987) (drug testing of probationary 
teacher violates federal and state constitutions). 

361. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985); Board 
of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978). 

362. North v. State, 400 N.W.2d 566 (Iowa 1987). 

363. Id. at 570-71. See also Anderson v. University of Wis., 665 F. Supp. 1372, 1397 
(W.D. Wis. 1987) (full procedural safeguards of the fourteenth amendment inapplicable to 
a student denied readmission to a state educational institution because of a failure to meet 
academic standards), aff'd, 841 F.2d 737 (7th Cir. 1988). 

364. 400 N.W.2d at 571 (citing Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 106 
S. Ct. 507 (1985)). See also Hankins v. Temple Univ., 829 F.2d 437 (3d Cir. 1987); Cosio 
v. Medical College of Wis., 139 Wis. 2d 241, 407 N.W.2d 302 (Ct. App. 1987) (dismissal 
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In Crook v. Baker, the Regents of the University of Michigan 
revoked a Master of Science degree on the grounds that Crook, the 
degree holder, had used fraudulent scientific data.*** Asserting that as 
long as a person holds a degree the University ‘‘certifies to the world 
that the recipient has fulfilled the university’s requirements,’’**’ the 
Sixth Circuit found that the University of Michigan had the authority 
to revoke the degree without a court proceeding. Because the reviewing 
committee had clear and convincing evidence that the data were false, 
its recommendation to revoke was neither arbitrary nor capricious and 
met the requirements of substantive due process.*** Because Crook had 
notice of the charge and an opportunity to be heard, he received 
procedural due process,*®° even though his attorney was not allowed 
to examine and cross-examine witnesses.°”° 

Degree requirements were also at issue in Hammond v. Auburn 
University.*”! Ben Hammond—an electrical engineering student—brought 
a civil rights action against Auburn University after being informed he 
would no longer be able to register for electrical engineering classes 
due to his failure to comply with a new requirement for graduation. 
Under this requirement, announced in a University bulletin, the final 
forty-five hours toward his degree had to be earned in residence at 
Auburn; that requirement had not been waived.?7 

The district court held that adoption by the Board of Trustees of the 
Bulletin containing the change was a reasonable exercise of the Board’s 
educational responsibilities.*”* The court further concluded that the 
change did not violate the plaintiff's due process rights. Hammond had 
notice of the change and was given ample time to qualify for graduation 
under the previous Bulletin. Furthermore, Hammond had not been 





for unsatisfactory academic performance not arbitrary, since the college continuously mon- 
itored the student’s scholastic performance, advised the student that any grade less than 
passing in his second repeated year would be grounds for dismissal, and dismissed the 
student for failure to meet the set requirements). 

365. 813 F.2d 88 (6th Cir. 1987). 

366. See generally Waliga v. Board of Trustees of Kent State Univ., 22 Ohio St. 3d 55, 
488 N.E.2d 850 (1986); Reams, Revocation of Academic Degrees by Colleges and Univer- 
sities, 14 J.C.U.L. 283 (1987). 

367. 813 F.2d at 93. 

368. Id. at 100-01. The court noted that closer supervision might have prevented the 
falsification. Id. at 101. 

369. Public college and university graduates have protected property interests in their 
degrees, interests subject to protection under the due process clause. Merrow v. Goldberg, 
672 F. Supp. 766, 771 (D. Vt. 1987). 

370. 813 F.2d at 98-99. The court distinguished Goldberg v. Kelly, 397 U.S. 254, 90 S. 
Ct. 1011 (1970), which held that welfare recipients are entitled to a hearing at which their 
counsel can cross-examine adverse witnesses. In Crook, like in Frumkin v. Board of Trustees, 
626 F.2d 19 (6th Cir. 1980), the party was a highly-educated person with expertise in the 
field which was the subject of the hearing. 

371. 669 F. Supp. 1555 (M.D. Ala. 1987). 

372. Id. at 1557-58. 


373. Id. at 1560 (citing Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976)). 
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dismissed from Auburn but was only precluded from enrolling in any 
further electrical engineering classes.*”* 

During a time when the attitude toward academic dishonesty at 
Auburn University was ‘‘emotionally charged,’’ the Student Board of 
Ethical Relations (the Board) found two veterinary students guilty of 
academic dishonesty. In Nash v. Auburn University, the students ap- 
pealed their resulting suspension, alleging that Auburn violated their 
constitutional rights under the due process clause of the fourteenth 
amendment.°’5 

The Eleventh Circuit relied on United States Supreme Court decisions 
that established students’ rights to due process,*”° and an earlier Court 
of Appeals decision that had broadly defined the notice and hearing 
requirements of due process in cases of student expulsion.*”” The court 
emphasized that ‘‘the due process clause is not a ‘shield ... from 
suspension properly imposed,’ nor does it ensure that the academic 
disciplinary process is a ‘totally accurate, unerring process;’ it merely 
guards against the risk of unfair suspension ‘if that may be done without 
prohibitive cost or interference with the educational process.’’’>”* 

In Nash, the suspended students asked the court to analyze their 
special circumstances: their high level of achievement as first-year 
graduate students in a professional program; the severity of the charge; 
and the severity of the sanction.*” The court reviewed (1) the timing 
and content of the notice; (2) the students’ inability to cross-examine 
witnesses and the chancellor’s refusal to grant the students their last 
request for a recess at the hearing; (3) Auburn’s internal appeal process; 
and (4) the claim that the Board was unfairly prejudiced*® by the 





374. Id. at 1561. 

375. 812 F.2d 655, 657-59 (11th Cir. 1987). The students sought injunctive relief and 
damages under 42 U.S.C. § 1983 (1982). They argued that Auburn’s procedures were 
constitutionally inadequate and that the decision to suspend lacked sufficient evidentiary 
support. 812 F.2d at 657. 

376. See Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893 (1976); Goss v. Lopez, 419 
U.S. 565, 95 S. Ct. 729 (1975). In Nash, the Eleventh Circuit assumed, without further 
discussion, that Auburn was a state-supported institution and that, in their continued 
enrollment at Auburn, the students had liberty and property interests subject to due process 
protections. 812 F.2d at 660. 

377. See Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied, 
368 U.S. 930. 82 S. Ct. 368 (1961). 

378. 812 F.2d at 660-61 (quoting Goss, 419 U.S. at 579-80, 95 S. Ct. at 738-39). 

379. Id. at 661. 

380. For more on whether a hearing panel meets due process requirements, see Pittsburgh 
Bd. of Pub. Educ. v. M.J.N., 105 Pa. Commw. 397, 524 A.2d 1385 (1987). The legal staff 
of the Board of Public Education consisted of two attorneys, one acting as advisor to the 
Board and the other acting as prosecutor and as supervisor of the advisor. The Common- 
wealth Court of Pennsylvania held that the Board of Education impermissibly commingled 
its prosecutorial and advisory functions with respect to a student’s suspension hearing, 
violating the student’s rights to due process. Id. at 1388-89 (citing Sultanik v. Board of 
Supervisors, 88 Pa. Commw. 214, 488 A.2d 1197 (1985); Goldberg v. State Bd. of Pharmacy, 
49 Pa. Commw. 123, 410 A.2d 413 (1980); Philadelphia Comm’n on Human Relations v. 
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contemporaneous controversy regarding a student caught cheating at 
Auburn, testimony concerning the students’ conduct at other exami- 
nations, or the participation of a student justice who had prior knowl- 
edge of the charges. 

The court found that Auburn’s procedures governing notice and 
hearing ‘‘met the constitutional minimum, but no more.’’**: However, 
the students claimed that the package of Auburn’s procedures led to 
an unfair result and that two crucial elements were missing: notice of 
the evidence used against them and opportunity to cross-examine ac- 
cusing witnesses.** In a dictum, the Eleventh Circuit said that courts 
must balance these concerns against the resulting burden to the Uni- 
versity and suggested that neither element would unduly burden the 
University. This suggests that, at least in the Eleventh Circuit, courts 
will expect universities to provide notice of the evidence to be used 
against students and an opportunity to cross-examine witnesses. In 
Nash, however, the court found the potential value of these two added 
procedures ‘‘doubtful.’’** In addition, without announcing a standard 
to determine academic dishonesty, the court found that substantial 
evidence supported Auburn’s actions.** 

Two cases worthy of note dealt with sanctions imposed in connection 
with student activism. In Rosenfeld v. Ketter,3*° Alan Rosenfeld, a third- 
year law student at the State University of New York at Buffalo (SUN- 
YAB), alleged deprivations of his due process rights as a result of his 
disciplinary suspension. Rosenfeld had attended a student rally in a 
SUNYAB building as a ‘‘‘legal observer’’’ to witness any arrests and 
prevent violence. He remained in the building after being asked to 
leave and was subsequently arrested for criminal trespass.*** 

The Court of Appeals for the Second Circuit held that the failure to 
afford Rosenfeld an additional or more formal hearing before his sus- 
pension did not deny him due process; he had the previous afternoon 
aired his claim of immunity as a legal observer to a University official, 
and immediately prior to his arrest and susper.;ion he once again 
argued that claim.**’ 

In the second case, students were dismissed without a hearing for 
their participation in a student sit-in.*** They sued the president and 





Gold, 95 Pa. Commw. 76, 503 A.2d 1120 (1986); Donnon v. Downingtown Civil Serv. 
Comm’n, 3 Pa. Commw. 366, 283 A.2d 92 (1971)). 

381. 812 F.2d at 667. 

382. Id. 

383. Id. Cf. Beaver v. Ortenzi, 105 Pa. Commw. 361, 524 A.2d 1022 (1987) (student 
receiving ‘‘suspended suspension,”’ since not deprived of continued attendance, insuffi- 
ciently aggrieved to raise due process challenge to allegedly unfair hearing). 

384. 812 F.2d at 667-68. 

385. 820 F.2d 38 (2d Cir. 1987) For the first amendment aspect of this case, see text 
accompanying notes 39-41, supra. 

386. Id. at 39. 

387. Id. at 40. 

388. Albert v. Carovano, 824 F.2d 1333 (2d Cir. 1987), vacated en banc, No. 87-7111 
(2d Cir. 1988). For related proceedings, see id., 839 F.2d 871 (2d Cir. 1987). 
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dean of the college**® for alleged denial of due process rights. The 
Court of Appeals for the Second Circuit held that in light of the stigma 
attached to such disciplinary suspensions the students were deprived 
of a protected ‘‘liberty interest’? for purposes of section 1983.°% (In 
1988, however, the court, sitting en banc, held that the disciplinary 
action was not state action.)** 


Aid to Students and Student Groups 


The United States contended that Reatha Marlene Fowler, a medical 
graduate, breached her service obligation under the federal scholarship* 
training program. Fowler contended that she did not breach the contract 
because the government improperly failed to assign her to the geo- 
graphic region of her choice.*** The government, the court held, did 
not violate its statutory obligation to approve Fowler’s request to serve 
her obligation through the Private Practice Option because she was 
already in default at the time she made her request.*% 

The District of Columbia Court of Appeals held that the District’s 
Human Rights Act®* required Georgetown University, despite its relig- 
ious objections, to provide the same tangible benefits to two gay rights 
groups as it provides to other student groups. The Act, however, did 





389. Although the institution, Hamilton College, was formally private, the Court found 
that the state legislation authorizing the College’s action might sufficiently impress ‘‘the 
imprimatur of the state’’ on the conduct of Hamilton’s president. 824 F.2d at 1338. 

See also United States v. Fowler, 659 F. Supp. 624 (N.D. Cal. 1987) (holding that a 
medical graduate had no due process right to a hearing before being found in default for 
breach of the terms of the service obligations under the federal scholarship training program; 
her interest in a government benefit at the time of her breach was at most an expectancy), 
discussed at text accompanying notes 392-94, infra; Hawkins v. NCAA, 652 F. Supp. 602 
(C.D. Ill. 1987) (holding that members of a sports team have no constitutionally-protected 
property interest in participating in intercollegiate post-season athletic contests, gaining 
tournament experience, or securing professional athletic careers), discussed at text accom- 
panying notes 426-32, infra; supra note 89. 

In addition, allegations that the students had been suspended because they were them- 
selves black, Latin or gay, or had sought to vindicate the rights of others who were, stated 
a cause of action for equitable relief under section 1981. 824 F.2d at 1341-42. 

390. 824 F.2d at 1338 n.6. See Goss v. Lopez, 419 U.S. 565, 574-76, 95 S. Ct. 729, 736- 
37 (1975); Quinn v. Syracuse Model Neighborhood Corp., 613 F.2d 438, 445-46 (2d Cir. 
1980). 

391. Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988) (en banc). 

392. See 42 U.S.C. § 254m (1982). 

393. United States v. Fowler, 659 F. Supp. 624 (N.D. Cal. 1987). For more on govern- 
mental recoupment of scholarship funds, see United States v. Bills, 822 F.2d 373 (3d Cir. 
1987); United States v. Turner, 660 F. Supp. 1323 (E.D.N.Y. 1987) (federal government 
allowed to recover scholarship funds for failure of doctor to perform contractual public 
service obligation); United States v. Walker, 653 F. Supp. 818 (S.D. W. Va. 1987); 
Rendleman v. Heckler, 653 F. Supp. 316 (D. Or. 1986) (despite technical violations, 
physician’s service at community clinic fulfilled obligations). 

394. 659 F.2d at 625. 

395. See D.C. Cope ANN. § 1-2520 (1987). 
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not require Georgetown to grant official recognition to the groups. In 
another gay rights case,°°’ a federal district court held that, although it 
constituted state action,*** the denial of funding to a gay student group 
by a state university’s student senate did not violate the group’s rights 
to free speech,*® association,*° or equal protection.*°: (However, in 
1988, the Court of Appeals for the Eighth Circuit ordered the university 
to provide funds to the group. To deny the organization money because 
of the views it expressed constituted a violation of free speech rights.)*” 

In Student Government Association v. Board of Trustees of the 
University of Massachusetts,* a federal district court held that the 
Board had not violated students’ first amendment rights in rescinding 
the authority of the University’s Legal Service Office to represent 
students in criminal matters or in litigation against the University: ‘“To 
hold that the University’s subsequent attempt to withdraw such au- 
thority was a First Amendment violation would be tantamount to 
concluding that the Board could never change its mind after granting 
students a service or a privilege.’’*** In In re Estate of Champagne,* 
the Appellate Court of Illinois held that a decedent’s former wife had 
a claim on his estate for their nonminor son’s college expenses. Under 
the Illinois Marriage and Dissolution Act, “°° the order to pay educa- 
tional expenses did not terminate at death.*” 





396. Gay Rights Coalition of Georgetown Univ. Law Center v. Georgetown Univ., 536 
A.2d 1 (D.C. 1987). For a fuller discussion of this case, see supra text accompanying notes 
52-63. 

397. Gay and Lesbian Students Ass’n v. Gohn, 656 F. Supp. 1045 (W.D. Ark. 1987), 
rev’d, 1988 U.S. App. LEXIS 8581 (8th Cir.). 

398. For more on this aspect of the case, see supra text accompanying notes 4-7. 

399. For more on this aspect of the case, see supra text accompanying notes 45-51. 

400. To hold otherwise, said the court, would unduly impinge upon the University’s 
power to allocate available funds. 656 F. Supp at 1053-54. The court relied in part on 
Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977), which sustained a prohibition against 
the use of state monies for abortion-related services. 656 F. Supp. at 1054. 

401. Strict scrutiny was not in order since homosexuals did not constitute a suspect 
class and since no fundamental right was infringed. Therefore, the rational basis standard 
applied, under which the court found no equal protection violation; funding decisions 
require considerable discretion. 656 F. Supp. at 1056-58. 

402. 1988 U.S. App. LEXIS 8581 (8th Cir.). See also Chron. of Higher Educ., July 6, 
1988, at A19, col. 2. 

403. 676 F. Supp. 384 (D. Mass. 1987). 

404. Id. at 388. 

405. 153 Ill. App. 3d 560, 505 N.E.2d 1352 (1987). 

406. Itt. Rev. Stat. ch. 40 (1985). 

407. Section 513 allows expenses for higher education to be charged against an estate. 
Id. at para. 513. Section 510(c) provides: ‘‘Unless otherwise agreed in writing or expressly 
provided in the judgment, provisions for the support of a child are terminated by eman- 
cipation of the child, except as otherwise provided herein, but not by the death of a parent 
obligated to support the child.’”’ Id. at para. 510(c). The court found no agreement or 
provision which would have limited the decedent’s obligation to his lifetime. 505 N.E.2d 
at 1355. Furthermore, the court rejected the estate’s argument that section 510(c) applied 
only to minor children. In the court’s opinion, influenced by its perception of legislative 
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Access to Education 


In a case with significant meaning for higher educational institutions, 
the parents of three hemophiliacs who tested seropositive for Human 
Immune-deficiency Virus (HIV) and were thus identified as carriers of 
antibodies for Acquired Immune Deficiency Syndrome (AIDS) won an 
injunction against their school district’s barring of their children from 
an integrated school setting.** 

Unless it could be established that the children posed a real threat 
to the school population, the actual ongoing injury caused by the denial 
of access to integrated classroom settings and activities outweighed the 
potential harm to the school population. The clear weight of expert 
medical evidence and opinion favored returning the children to the 
classroom, as long as the appropriate guidelines*”® were followed and 
proper care was maintained.*’® The preliminary injunction did require 
that the children avoid school contact sports and that a complete sexual 
education pertaining to the potential transmission of AIDS be provided 
not only to the three hemophiliacs, but to the entire school system of 
DeSoto County.*” 


Athletics 


National Collegiate Athletic Association (NCAA) Orders and 
Regulations 


NCAA edicts or regulations*? played a prominent role in litigation 
affecting higher education during 1987, including cases dealing with a 
student’s eligibility for varsity play, the validity of an agency contract, 
the imposition of NCAA sanctions on a university basketball program, 
and an effort by the media to secure information concerning NCAA 
investigations of possible college-athletics violations.** 





intent, ‘“‘except as otherwise provided herein’’ refers to support for a disabled child or for 
educational expenses. Id. at 1354-55. See In re Marriage of Pauley, 104 Ill. App. 3d 100, 
103, 432 N.E.2d 661 (1982); Historical and Practice Notes, Itt. ANN. Stat. ch. 40, para. 
570, at 702 (Smith-Hurd 1980). 

408. Ray v. School Dist., 666 F. Supp. 1524 (M.D. Fla. 1987). 

409. Whenever one of the children was seen by a physician or a health care provider, 
the parents were required to submit a report as to the nature of that visit and any resultant 
information. Also, the children must be tested every six months. Id. at 1537. 

410. Id. at 1535. Cf. Board of Educ. v. Cooperman, 105 N.J. 587, 523 A.2d 655 (1987) 
(school regulations concerning exclusion for AIDS valid). 

411. 666 F. Supp. at 1537. 

412. With regard to whether NCAA conduct constitutes ‘‘state action,’’ see supra text 
accompanying notes 10-18. 

413. See also Tarkanian v. NCAA, 741 P.2d 1345 (Nev. 1987), cert. granted, 108 S. Ct. 
1011 (1988), in which the Nevada Supreme Court found that an NCAA order that a 
University suspend its head basketball coach constituted state action. 
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A student hockey player challenged an official directive of the NCAA 
in Karmanos v. Baker.** That directive stated that all Major Junior A 
ice hockey teams in the United States and Canada were professional 
teams within the meaning of the NCAA Constitution and the NCAA 
eligibility rules. Karmanos attempted to gain eligibility to play hockey 
at the University of Michigan. Because Karmanos had played ice hockey 
with the Canadian Major Junior A hockey league, the NCAA declared 
Karmanos ineligible. Karmanos argued that although he played in 
Canada under a contract, he received no payment. Karmanos subse- 
quently brought suit against the NCAA and University of Michigan. 

On appeal, the Sixth Circuit noted that college students do not have 
a constitutionally protected right to participate in intercollegiate ath- 
letics.*** Karmanos alleged that the NCAA rules penalized Karmanos 
for exercising his freedom to associate. The court, however, found 
Karmanos ‘‘free to associate with whomever he cho[se]’’; he was simply 
barred from playing intercollegiate hockey with an NCAA-affiliated 
college.**® 

Additionally, Karmanos’ father alleged that the NCAA rule prevented 
him from exercising his constitutional right to raise his son. The court 
found no such constitutional infringement based upon the NCAA rule, 
notwithstanding the fact that the rule caused the father’s advice to lead 
to the loss of Karmanos’ amateur status.*”” 

In Walters v. Fullwood,*** agents, including Norby Walters, brought 


suit against a professional football player for breach of both an agency 
agreement and an agreement to repay loans.*’® Both agreements, the 
court found, had been entered into before the player had completed 
his amateur career at Auburn University*”° and thus violated applicable 
NCAA rules.*?? The defendant, for his part, sought to have the contract 
submitted to arbitration pursuant to regulations of the National Football 
League Players’ Association.*?? 





414. 816 F.2d 258 (6th Cir. 1987). 

415. Id. at 260. See Graham v. NCAA, 804 F.2d 953, 959 n.2 (6th Cir. 1986); Jones v. 
Wichita State Univ., 698 F.2d 1082, 1086 (10th Cir. 1983); Hamilton v. Tennessee Secondary 
School Athletic Ass’n, 552 F.2d 681, 682 (6th Cir. 1976); Parish v. NCAA, 506 F.2d 1028, 
1034 (5th Cir. 1975). See also Hawkins v. NCAA, 652 F. Supp. 602 (C.D. Ill. 1987), 
discussed supra, note 389 and infra, notes 426-32, and accompanying text. 

416. 816 F.2d at 260. 

417. Id. 

418. 675 F. Supp. 155 (S.D.N.Y. 1987). 

419. The complaint also set out a tort count against the plaintiff's new agent and a 
second tort count against both the player and the agent. Id. at 157-58. Plaintiffs failed to 
recover under either. See id. at 158-59. 

420. The agency agreement was dated January 2, 1987, the day following the player’s 
last football game for Auburn. The court indicated its belief that the contract was deliberately 
postdated. Id. at 157. 

421. Id. at 160 (citing N.C.A.A. Const. §§ 3-1-(a), (c)). 

422. One of the agents involved was ‘‘provisionally certified’’ by the National Football 
League Players’ Association. As such, he was subject to that body’s regulations, which 
required ‘‘arbitration of most disputes between players and contract advisors.’’ Id. at 157. 
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The court found the plaintiffs’ rights under the agreements and the 
defendant’s arbitration rights contrary to New York’s public policy*” 
and thus unenforceable. The court saw the parties ‘‘as in pari delicto 
and therefore refused to serve as ‘paymaster of the wages of crime, or 
referee between thieves.’’’424 


The agreement reached by the parties here, whether or not unu- 
sual, represented not only a betrayal of the high ideals that sustain 
amateur athletic competition as a part of our national educational 
commitment; it also constituted a calculated fraud on the entire 
spectator public.*?5 


After an extensive investigation of the Bradley University basketball 
program, the NCAA imposed sanctions on Bradley’s basketball pro- 
gram.‘ The student members of, managers of, and students otherwise 
involved with the basketball team filed suit, alleging denial of proce- 
dural due process and violation of their equal protection rights. They 
sought an injunction to prohibit the NCAA from enforcing the disci- 
plinary actions against Bradley.*?” The court held that the imposition 
of sanctions did not constitute state action.*”® 

Although this holding precluded a judgment for the students, the 
court addressed several other key points. Student team members have 


no constitutionally protected property interest in participating in inter- 
collegiate post-season athletic competition, gaining tournament expe- 
rience, or securing professional athletic careers.*?? The court noted 





423. ‘‘An agreement may be unenforceable in New York as contrary to public policy 
even in the absence of a direct violation of a criminal statute, if the sovereign has expressed 
a concern for the values underlying the policy implicated.”’ Id. at 161. For the court’s 
explanation of how New York has expressed that concern, see id. at 162. In any event, 
the court observed, New York law bars enforcement of agreements whose performance 
would occasion conduct ‘‘established as wrongful by independent commitments undertaken 
by either party.” Id. 

424. Id. at 160 (citing Stone v. Freeman, 298 N.Y. 268, 271, 82 N.E.2d 571 (1948) 
(quoting Schermerhorn v. Talman, 14 N.Y. 93, 141 (1856))). 

425. Id. at 163. 

426. Hawkins v. NCAA, 652 F. Supp. 602 (C.D. Ill. 1987). The sanctions were public 
reprimand, a two-year probation, no off-campus recruiting by the coaching staff for one 
year, and a bar to team participation in the NCAA Division I men’s basketball championship 
or any other post-season competition during the 1986-87 academic year. Id. at 605. 

427. Id. at 605. These counts were in federal district court under 42 U.S.C. § 1983 and 
the fourteenth amendment. The students brought two other counts which the court declined 
to ‘‘publish’’: (1) tortious interference with a contractual relationship (the basketball schol- 
arship agreement) and (2) laches. Id. at 616. 

428. Id. at 606. See supra text accompanying notes 10-18. 

429. 652 F. Supp. at 610. The court turned to Board of Regents of State Colleges v. 
Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972), for its discussion of the parameters of a 
constitutionally-protected property interest. 
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‘‘endless intervening variables’’ that might render these possibilities far 
too ‘‘speculative.’’4° 

Noting that it is ‘‘well settled law that a right to education is not a 
fundamental right under the United States Constitution,’’ the court 
found that the ‘‘more remote ‘right’ to pursue professional athletic 
careers cannot be held to establish a fundamental right of constitutional 
dimension.’’*** At first glance, sanctions levied against the current 
‘‘innocent’’ players seemed unfair. However, the court concluded that 
without sanctions, NCAA rules would be meaningless. *%? 

In the fourth case involving the NCAA,*** Southern Methodist Uni- 
versity (SMU) and Rice University sought to intervene in a suit brought 
by various media plaintiffs against the NCAA and the Southwest Ath- 
letic Conference (SWC). The Fifth Circuit found that the NCAA and 
SWC were adequately representing the universities’ interests and, there- 
fore, did not allow the universities to intervene.** 


Sex Discrimination Litigation 


Female student-athletes and the coaches of female student-athletes 
brought a sex discrimination action under the state Equal Rights 
Amendment**® against Washington State University.*** The trial court 





430. 652 F. Supp. at 610-11 (citing Parish v. NCAA, 506 F.2d 1028 (5th Cir. 1975) 
(‘Both the injury and the career are far too speculative to establish a property interest 
we 

431. 652 F. Supp. at 614. 

432. Id. at 615. For more on NCAA sanctions, see O’Halloran v. University of Wash., 
672 F. Supp. 1380 (W.D. Wash. 1987). In O’Halloran, the University of Washington had 
been sued on the ground that its drug-testing program for athletes was unconstitutional. It 
sought a preliminary injunction to prevent the National Collegiate Athletic Association, 
joined as a third-party defendant, from sanctioning it for its failure to require its athletes 
to sign an NCAA drug-testing consent form as a condition of athletic eligibility. (A court 
order prohibited the University from so requiring). The United States District Court held 
that the University was not entitled to the preliminary injunction. No irreparable harm was 
demonstrated since the University could obtain a hearing and, if necessary, an appeal from 
any attempted sanction. The University could also apply to the district court for a restrainer 
against any unlawful sanction if one was to be imposed. Id. at 1381. 

The NCAA has announced that its Fall, 1987, drug testing of student-athletes resulted 
in 1.3 percent of those tested (20 of 1,589) losing athletic eligibility due to testing positive 
for banned substances. NCAA News, May 11, 1988, at 1, col. 1. 

433. Kneeland v. NCAA, 806 F.2d 1285 (5th Cir.), cert. denied, 108 S. Ct. 72 (1987). 
For more on this case, see supra text accompanying notes 191-96. For related decisions, 
see Kneeland v. NCAA, 650 F. Supp. 1076 (W.D. Tex. 1986), rev’d, 1988 U.S. App. LEXIS 
9967 (5th Cir.); Kneeland v. NCAA, 650 F. Supp. 1064 (W.D. Tex. 1986), rev’d, 1988 U.S. 
App. LEXIS 9967 (5th Cir.); Kneeland v. NCAA, 650 F. Supp. 1047 (W.D. Tex. 1986), 
rev’d, 1988 U.S. App. LEXIS 9967 (5th Cir.). 

434. 806 F.2d at 1288-89. 

435. ‘Equality of rights and responsibility under the law shall not be denied or abridged 
on account of sex. The legislature shall have the power to enforce, by appropriate legislation, 
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found that Washington State University had discriminated on the basis 
of sex.*?” 

On review, the Supreme Court of Washington held that the trial 
court, in fashioning an injunctive remedy, must include Washington 
State University’s football program in calculations for scholarships, 
opportunities for participation, and distribution of nonrevenue funds.*** 
An individual sports program, however, could use all the revenue 
generated by that particular program without violating the state consti- 
tutional prohibition against sex discrimination.**® 

In Haffer v. Temple University,“ apparently the first case involving 
a claim that sex discrimination in intercollegiate athletics violates the 
fourteenth amendment,**' the federal district court, responding to Tem- 
ple’s motion for summary judgment, found a material issue of fact 
concerning (1) whether gender discrimination existed in Temple’s pro- 
vision of opportunities to compete; (2) whether Temple discriminated 
in the provision of resources and services; and (3) whether Temple 
intended to discriminate.**? Although summary judgment was variously 
denied or granted with regard to several claims, the district court order 
was amended in 1988 to deny summary judgment completely.*** Ulti- 
mately, the University entered into a settlement with the plaintiffs.“ 





the provisions of this Article.’” WasH. Const. art. 31, §§ 1-2 (as amended by amend. LXI) 
(1987). 

436. Blair v. Washington State Univ., 108 Wash. 2d 558, 740 P.2d 1379 (1987). For an 
extended discussion of this case see Case Comment, Blair v. Washington State University: 
Making State ERA’s a Potent Remedy for Sex Discrimination in Athletics, 14 J.C.U.L. 575 
(1988). 

437. 740 P.2d at 1379. 

438. Id. at 1382. 

439. Id. at 1384. 

440. 678 F. Supp. 517 (E.D. Pa. 1987), amended by 1988 U.S. Dist. LEXIS 761 (E.D. 
Pa.). For a related proceeding, see supra text accompanying notes 200-02. 

441. See Chron. of Higher Educ., June 1, 1988, at A39, col. 1. 

442. 678 F. Supp. at 525-27. 

443. See id. at 527-40. The order was amended because the various allegations of 
discrimination did not constitute separate claims for purposes of entering final judgment. 

444. Under the settlement, Temple agreed to allocate to women athletic scholarships 
according to a specific formula; to devote to women a greater proportion of its athletic 
budget; to institute a women’s swim team; to employ a full-time publicist for women’s 
sports; and to inform the court annually concerning changes made in its athletics program. 
Failure to comply with the settlement terms could subject Temple to fines and charges of 
contempt. Chron. of Higher Educ., June 22, 1978, at A33, col. 1. In addition, a weight- 
training coach must work with both male and female athletes. Id., July 6, 1988, at A3, col. 
Be 

For more on gender discrimination in athletics, see B.C. v. Board of Educ., 220 N_J. 
Super. 214, 531 A.2d 1059 (App. Div. 1987). After his son was barred from playing on 
the high school girls’ field hockey team, a father sued, alleging a violation of his son’s 
rights under federal equal protection, as well as various provisions of New Jersey law. The 
Superior Court of New Jersey held that none of these rights was violated by the regulation 
restricting participation to girls. The equalization of athletic opportunities for women was 








144 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 2 


Liability for Athletics-Related Injuries 


In Kirk v. Washington State University,*** a University cheerleader 
sued for damages for injuries she suffered while practicing a ‘‘shoulder 
stand.’’*** On appeal, the Supreme Court of Washington held that 
assumption of risk, even if reasonable, could limit recovery, but only 
insofar as the risks occasioning the damages were known to the cheer- 
leader and voluntarily encountered by her.**’ 

In Townsend v. State,**® a basketball player brought suit for injuries 
received during a basketball game between UCLA and San Jose State 
University. Ronald Lowe, a player for San Jose State, punched and 
injured Townsend. The California appellate court discussed whether a 
basketball player is ‘‘employed’’ by the State. Although college bas- 
ketball and football generate significant revenues, colleges are not in 
the business of sports. Rather, sports are part of the educational proc- 
ess.**° Thus, the court found that Lowe was not an employee of the 
State of California or of the University. Accordingly, neither could be 
liable for Lowe’s tortious conduct under the doctrine of respondeat 
superior.*°° , 


Remedies 


When a student secured an injunction requiring an institution to 
issue him a degree, the college was appropriately found in contempt 
for inserting on that degree a reference to the court order.** In another 
case, an injured student was held not to be a third-party beneficiary to 
the contract between the student’s college and the company hired to 
provide maintenance and housekeeping services. **? 


Discrimination 


Ayers v. Allain*** involved allegations of racial discrimination in 
higher education in Mississippi. The plaintiffs, including the United 





an important governmental objective, and the regulation was substantially related to the 
achievement of that objective. 531 A.2d at 1065-66. 

445. 109 Wash. 2d 448, 746 P.2d 285 (1987). For further discussion of this case, see 
supra notes 139-44 and text accompanying. 

446. Id. at 450, 746 P.2d at 287. 

447. Id. at 454-55, 746 P.2d at 289. 

448. 191 Cal. App. 3d 1530, 237 Cal. Rptr. 146 (1987). 

449. Id. at 1536, 237 Cal. Rptr. at 149. 

450. Id. at 1533-37, 237 Cal. Rptr. at 147-50. To support its decision, the court discussed 
the California Tort Claims Act, Cat. Gov’t Cope § 810 et seq. (West 1980); Cat. LABOR 
CopE § 3352 (West 1971 & Supp. 1987); RESTATEMENT (SECOND) OF AGENCY § 220 (1957); W. 
KEETON, PROSSER AND KEETON ON THE Law OF Torts (5th ed. 1984); and California case law 
and public policy considerations. 

451. Palmer College of Chiropractic v. District Court, 412 N.W.2d 617 (Iowa 1987). For 
more on this case, see supra text accompanying notes 203-06. 

452. Radosevic v. Virginia Intermont College, 651 F. Supp. 1037 (W.D. Va. 1987). For 
more on this case, see supra text accompanying notes 83-85. 

453. 674 F. Supp. 1523 (N.D. Miss. 1987). 
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States which intervened, asserted that the defendants, the traditionally 
white institutions of higher education** in Mississippi and various 
related public officials, maintained and perpetuated a dual system of 
higher education based on race in violation of both the fourteenth 
amendment and Title VI.**5 

The court rejected the argument that the continuing racial identifia- 
bility of the institutions reflected a failure on the part of the system 
appropriately to desegregate. The court recognized that, like elementary 
and secondary educational systems, systems of higher education which 
had been racially segregated by law had an affirmative duty to deseg- 
regate.** 

However, the court distinguished higher education from lower levels 
on two important grounds. First, officials governing lower levels of 
education control the attendance patterns of students. Beyond the high 
school level, however, people freely choose, based on a number of 
criteria, including price and programs, whether, when and where to 
pursue their education. The court concluded that the current racial 
identifiability of the Mississippi institutions stemmed from these private 
choices because the system employed racially neutral policies and 
procedures, thus satisfying the affirmative duty to desegregate. That 
duty does not require officials to adopt those policies which will 
‘‘maximize integration’’ in the component institutions.**’ 

Second, public schools within a district, to the extent they offer the 
same grade levels, are essentially ‘‘fungible in the sense that they 
generally strive towards uniformity in offerings, facilities and serv- 
ices.’’*5* A state’s system of higher education, on the contrary, seeks 
to reflect a variety of sizes, offerings, services and locations. Indeed, 
this explains why courts have so valued freedom of choice in higher 
education and have not required its restriction.** 

The plaintiffs argued that admissions policies reduced the flow of 
blacks into the state system of higher education and segregated blacks 
within that system. The court found justified the use of performance 
on the American College Test (ACT) as a criterion for admission. ACT 





454. The court for trial purposes separated the claims against the ‘‘senior’’ institutions 
from those against the sixteen junior colleges. Id. at 1526. 

455. Id. at 1524, 1550-51. See Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq. (1982). 
The private plaintiffs also alleged violations of the thirteenth amendment. See 674 F. Supp. 
at 1550-51. 

456. 674 F. Supp. at 1551. 

457. Id. at 1552-54. The court relied heavily on Alabama State Teachers Ass’n v. Alabama 
Pub. School and College Auth., 289 F. Supp. 784 (M.D. Ala. 1968), aff'd, 393 U.S. 400, 
89 S. Ct. 681 (1969). 

458. 674 F. Supp. at 1554. 

459. Id. The court noted that student enrollment and hiring patterns warrant analysis; 
nonetheless, the greater emphasis must be placed on ensuring that the current policies and 
practices affecting the state’s institutions of higher education be racially neutral, be devel- 
oped and applied in good faith and not contribute to racial identifiability of particular 
institutions. Id. 
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scores, even without reference to high school grades, validly predict 
performance in the first year of college. That blacks on average score 
lower than whites reflects a national, not merely a state, pattern and 
constitutes less a racial phenomenon than a socio-economic one. Fur- 
thermore, state officials justified the use of different ACT scores as 
conditions for admission to different institutions. Adoption of a uniform 
minimum ACT score for admissions purposes could have harmed in- 
stitutional enrollments, especially at historically black institutions in 
the state.*©° 

Finally, the court rejected the argument that any significant disparities 
between historically white and historically black institutions in terms 
of missions, facilities and funding reflected unconstitutional state pol- 
icies. Institutions, the court noted, do not themselves have rights under 
the equal protection clause. Such differences in a system of higher 
education are to be expected; the critical issue is whether the system 
operates on race-neutral policies and practices.*® 

In United States v. Alabama,*® the United States Court of Appeals 
for the Eleventh Circuit held that a civil rights action could not be 
maintained against the entire state system of higher education under 
Title VI*®* on the ground that the defendant institutions received some 
federal assistance and that discrimination permeated the entirety of 
public higher education in Alabama. The court relied on Grove City 
College v. Bell,*** in which the Supreme Court took a program-specific 


view of Title IX, which prohibits sex discrimination, holding that 
receipt of federal funds by students subjected only the financial aid 
program, not the entire college, to the requirements of that Title.*® 
Likewise, in United States v. Alabama, the Eleventh Circuit held that 





460. Id. at 1534-35, 1554-56. Absent intentional discrimination, neither the fourteenth 
amendment nor Title VI requires a state to modify valid admission standards even if they 
have a disparate impact on minority students and even if reasonable alternatives carrying 
a lesser disparate impact exist. Id. at 1556. 

The court noted that the ACT minima for admission were lower than those used by the 
NCAA to determine freshman eligibility for athletics. Id. at 1535. To counter further the 
equal access argument, the court pointed out that the system allowed for great flexibility 
through the allowance for exceptions and operated at all institutions a substantial program 
of ‘‘other-race’’ recruitment. Id. at 1533, 1536-37, 1557-58. 

461. Id. at 1558-60. ‘“The comprehensive universities must of necessity receive the larger 
amounts if they are to remain capable of carrying out their missions. . . . As long as 
[they] are open to all qualified students, both black and white students gain.”’ Id. at 1548. 
The court found no correlation between the racial identity of an institution and the quality 
of its physical facilities. Id. at 1550. For a discussion of faculty and staff hiring, see id. at 
1537-38, 1563. 

462. 828 F.2d 1532 (11th Cir. 1987), cert. denied, 1988 U.S. LEXIS 2766. 

463. Title VI prohibits discrimination on the basis of race in federally assisted programs. 
42 U.S.C. § 2000d (1982). The United States had also initially alleged a violation of the 
fourteenth amendment of the United States Constitution but later conceded that the Attorney 
General lacked the authority to proceed under the fourteenth amendment. 828 F.2d at 1547. 

464. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

465. 828 F.2d at 1548. 
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the United States must redraw its complaint and proof to demonstrate 
‘‘which particular programs or activities received general funding and 
how these programs were discriminatory.’’*** Congress has since passed 
legislation overturning the Grove City doctrine.’ 

In other cases of note, the Supreme Court of Washington found that 
in fashioning an injunctive remedy for gender discrimination in a state 
university’s athletic program, the trial court must include statistics from 
the football program, although an individual sports program does not 
violate constitutional provisions by spending all the revenue it gener- 
ates;** the District of Columbia Court of Appeals held that the District’s 
Human Rights Act required Georgetown to provide to two gay groups 
on its campus the same tangible benefits (but not official recognition) 
it provides to other student groups;*® and a federal district court in 
Arkansas concluded that the student senate’s denial of funding to a 
gay group on a state campus did not violate the students’ rights of free 
speech, association or equal protection.*”° (However, in 1988, the Court 
of Appeals for the Eighth Circuit ordered the University to provide 
funds to the group. To deny the organization money because of the 
views it expressed constituted a violation of free speech.)*”! 


Marital Assets 


In McGowan v. McGowan,‘”? the Supreme Court of New York held 
that a wife’s educational degree and her teacher’s certification, both 
acquired during the marriage, constituted ‘‘marital assets’’ subject to 
an equitable distribution upon divorce.*7 


CONCLUSION 


The various components of the system of higher education continued, 
during 1987, vigorously to assert in the courts their respective interests. 





466. Id. at 1551. For later developments in this matter, see Chron. of Higher Educ., 
April 6, 1988, at A1, col. 3. 

467. Overriding a presidential veto, Congress passed a new civil rights law to expand 
the scope of federal anti-discrimination statutes and counter the Supreme Court’s decision 
in Grove City. Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 1988 U.S. Conc. 
& ADMIN. News (102 Stat.) 28. 

468. Blair v. Washington State Univ., 108 Wash. 2d 558, 740 P.2d 1379 (1987). This 
case is more fully discussed at text accompanying notes 435-39, supra. 

469. Gay Rights Coalition of Georgetown Univ. Law Center v. Georgetown Univ., 536 
A.2d 1 (D.C. 1987). This case is more fully discussed at text accompanying notes 52-63, 
supra. 

470. Gay and Lesbian Students Ass’n v. Gohn, 656 F. Supp. 1045 (W.D. Ark. 1987), 
rev'd, 1988 U.S. App. LEXIS 8581 (8th Cir.). This case is more fully discussed at text 
accompanying notes 4-7, supra. 

471. 1988 U.S. App. LEXIS 8581 (8th Cir.). See also Chron. of Higher Educ., July 6, 
1988, at A19, col. 2. 

472. 136 Misc. 2d 225, 518 N.Y.S.2d 346 (Sup. Ct. 1987). 

473. Id. at 228-29, 518 N.Y.S.2d at 349. 
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The courts in turn continued to play their crucial role in adjusting 
these competing interests. Although a clearer picture of the rights and 
responsibilities of these components steadily emerges, the dynamic 
nature of higher education precludes any significantly-settled state of 
the law relating to colleges and universities. Undoubtedly, subsequent 
annual reviews will support this prediction. 








Liability of Colleges and Universities 
for Injuries During Extracurricular 
Activities 


Tia Miyamoto* 


INTRODUCTION 


From its earliest beginnings, American higher education has 
been concerned with more than intellectual development. College 
has been more than merely the curriculum; the mission of college 
has been education, and education has come in many forms— 
outside of class as well as inside... . 


Research has repeatedly shown that out-of-class experience has 
a major impact on college students—emotionally, socially, mor- 
ally, and physically, as well as mentally. It is relatively easy to 
see why this is true: Even students who are enrolled full-time 
spend only a few hours a week in the classroom, while spending 
the majority of their time in other pursuits.’ 


‘*Extracurricular activities’? play an important role in the lives of 
today’s students. Student activities can promote interracial contact 
(which in turn can lead to decreased levels of interracial hostility)? 
and encourage student progress in the areas of interpersonal relation- 
ships,? and developmental task achievement.* One commentator has 
noted that involvement in extracurricular activities promotes devel- 
opment of: (1) group dynamic skills (e.g., leadership skills); (2) de- 
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1. Miller & Jones, Out-of-Class Activities, in THE MODERN AMERICAN COLLEGE: 
RESPONDING TO THE NEW REALITIES OF DIVERSE STUDENTS AND A CHANGING SOCIETY 657 
(A.W. Chickering ed. 1981) (citations omitted). 

2. Scott & Demico, Extracurricular Activities and Interracial Contact, 21 INTEGRA- 
TEDUCATION 140, 141 (1984). 

3. Riahinejad & Hood, The Development of Interpersonal Relationships in College, 
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Differences in Developmental Task Achievement of Traditional Aged College Students, 
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cisionmaking skills; (3) organizational and administrative skills; (4) 
budgeting and accounting skills; (5) bureaucratic skills; and (6) pro- 
gramming skills.» Moreover, extracurricular activities offer students 
an opportunity simply to have fun, and to develop outside interests 
that can be enjoyed throughout life. 

The benefits that a student receives from participation in extracur- 
ricular activities do not come without certain costs. These costs in- 
clude the risk of sustaining injury while participating in such events. 
This paper focuses on the extent to which colleges and universities 
(‘‘institutions’’) can be held legally liable for such injuries. The phrase 
‘“‘extracurricular’’ is given a broad meaning; it includes activities 
associated with social fraternities as well as institution-sponsored 
events.® 

Negligence is the theory most frequently relied upon by plaintiffs 
arguing that an institution should be held liable for an ‘‘extracurricular 
injury.’’ To establish the institution’s negligence, the plaintiff must 
prove that the institution owed a duty of care to the student, that a 
breach of this duty caused the student to suffer harm, and that the 
institution’s conduct was the proximate cause of this harm.’ 

Plaintiffs have put forth four theories in an effort to establish that 
postsecondary institutions owe their students a duty of care in extra- 
curricular injury cases. Plaintiffs have argued that liability is war- 
ranted because institutions have a duty: (1) to protect students pursuant 
to the in loco parentis doctrine; (2) to supervise students; (3) to 
control the acts of third persons (in cases where the student’s injury 
is due to the acts of another); and (4) to protect students pursuant to . 
their status as invitees (in cases where the student’s injury occurs on 
the institution’s premises).* 

Regardless of which theory of liability is being addressed, the extent 
to which the defendant-institution knew, or should have known, that 
the plaintiff-student was exposed to a risk of injury often plays a 
major role in the court’s decision as to whether the institution owed 
a duty of care to the student.* This concept of the institution’s 





5. Bearman, Student Activities and Student Development, Nat’L A. STUDENT PER- 
SONNEL ADMINS. J., Autumn 1978, at 52, 53. 

6. Both non-physical injuries and injuries sustained during participation in inter- 
collegiate athletics are beyond the scope of this paper. 

7. ‘‘[A] negligence claim must fail if based on circumstances for which the law 
imposes no duty of care on the defendant. ‘Negligence in the air, so to speak, will not 
do.’’’ See Bradshaw v. Rawlings, 612 F.2d 135, 138 (3d Cir. 1979) (quoting F. PoLtock, 
Law oF Torts 468 (13th ed. 1929)), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980). 

8. These four theories provide the framework for this article and are discussed 
infra. 

9. See, e.g., Mortiboys v. St. Michael’s College, 478 F.2d 196 (2d Cir. 1973) 
(although institution had a duty to protect invitees, because of the institution’s lack 
of knowledge with respect to the particular circumstances surrounding the plaintiff’s 
injury, this duty was not breached); Stockwell v. Board of Trustees of Leland Stanford 
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knowledge is often phrased in terms of the foreseeability of the 
student’s injury: 


[A]jn injury is not actionable if it was not foreseen, or could not 
have been foreseen, or reasonably anticipated. Generally speak- 
ing, no one is bound to guard against or take measures to avert 
that which, under the circumstances, a reasonably prudent person 
would not anticipate as likely to happen. Mischief which could 
by no reasonable possibility have been foreseen, and which no 
reasonable person would have anticipated, cannot be taken into 
account as a basis upon which to predicate a wrong.’” 


Along with indicating whether an institution owes an injured stu- 
dent a duty of care, foreseeability is also a test of proximate cause. 
In several cases involving student injuries the concept of foreseeability 
was relied upon to determine the proximate cause of the student’s 
injuries rather than to define the scope of the duty that the defendant- 
institution owed to its students." 

On the whole, courts have been reluctant to impose liability on 
institutions for injuries sustained by students while participating in 
extracurricular activities. The two broad policy considerations under- 
lying this reluctance are ‘‘a recognition that the modern American 
college is not an insurer of the safety of its students,’’ and awareness 
that students are adults who are able to take care of themselves.’ 
Courts have largely disregarded the fact that the college/university- 





Junior Univ., 64 Cal. App. 2d 197, 148 P.2d 405 (1944) (institution had a duty to 
protect invitees); Furek v. University of Del., C.A. No. 82C-SE-30 (Del. Super. Ct. Jan. 
9, 1986) (LEXIS, States library, Del. file) (institution had a duty to control the conduct 
of third persons); Campbell v. Board of Trustees of Wabash College, 495 N.E.2d 227 
(Ind. Ct. App. 1986) (institution had no duty to control the conduct of third persons); 
Bearman v. University of Notre Dame, 453 N.E.2d 1196 (Ind. Ct. App. 1983) (institution 
had a duty to protect invitees, including nonstudents); Rubtchinsky v. State Univ. of 
New York, 46 Misc. 2d 679, 260 N.Y.S.2d 256 (1965) (institution had no duty to 
supervise). See generally 57 Am. Jur. 2D Negligence § 54 (1971) (‘‘One cannot be held 
responsible on the theory of negligence for an injury from an act or omission on his 
part unless it appears that he had knowledge or reasonably was chargeable with 
knowledge that the act or omission involved danger to another.’’). 

10. 57 Am. Jur. 2p Negligence § 58 (1971) (footnotes omitted). See, e.g., Baldwin 
v. Zoradi, 123 Cal. App. 3d 275, 285, 176 Cal. Rptr. 809, 815 (1981) (‘‘Central to any 
decision regarding whether a defendant owes a ‘duty’ to exercise reasonable care is 
the concept of foreseeability.’’). 

11. See, e.g., Mintz v. State, 47 A.D.2d 570, 362 N.Y.S.2d 619 (1975) (institution’s 
acts were not the proximate cause of the injuries sustained by two students) (see infra 
notes 25-29 and accompanying text for further elaboration of Mintz); Ward v. University 
of the South, 209 Tenn. 412, 354 S.W.2d 246 (1962) (because it was unforeseeable that 
a student would be negligently shot by another student in the latter’s dormitory room, 
the defendant-university was not the proximate cause of the injury). 

12. Bradshaw v. Rawlings, 612 F.2d 135, 138-40 (3d Cir. 1979), cert. denied, 446 
U.S. 909, 100 S. Ct. 1836 (1980). 
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student relationship is a unique one. The institution is often the center 
of the student’s life—in addition to classroom education, the institu- 
tion may provide a place for the student to live and may be the site 
of many if not all of the student’s extracurricular activities. Given 
this relationship, it is not unreasonable for students to assume that 
institutions will regulate extracurricular activities so as to protect 
participants from unreasonable risk of harm. 


I. Duty To Act ‘‘IN PLACE OF THE PARENT’’: THE IN Loco PARENTIS 
DOCTRINE 


In several cases involving the asserted liability of an institution for 
student injuries, the in loco parentis doctrine was considered and 
ultimately rejected as a basis of liability. The in loco parentis doctrine 
is based on the premise that students are charges of educational 
institutions, and because of this ‘‘special relationship,’’ the institu- 
tions have both a right to control student conduct and a duty to 
protect students from harm.** 

Since the 1960’s it has been widely accepted that the in loco parentis 
doctrine is not a viable basis of liability at the postsecondary level. 
For example, in Bradshaw v. Rawlings,** the Third Circuit’s rejection 
of the in loco parentis theory of liability was based on the court’s 
view that phenomena such as the student protest movement of the 
late sixties and early seventies, and the lowering of the age of majority 
have increased the spectrum of student rights*® to such an extent that 
the in loco parentis doctrine is no longer an appropriate basis for 
imposing a duty on colleges and universities to protect students.’® 


Il. Duty To SUPERVISE 


Several plaintiffs have argued that an institution should be held 
liable for a student’s injuries where the institution fails to properly 





13. Id. at 139. 

14. See infra notes 65-87 and accompanying text for further elaboration of Brad- 
shaw. 

15. Specifically, the Bradshaw court noted that ‘‘[rjegulation by the college of 
student life on and off campus has become limited. Adult students now demand and 
receive expanded rights of privacy in their college life including, for example, liberal, 
if not unlimited, [parietal] visiting hours. College administrators no longer control the 
broad arena of general morals.’’ Bradshaw, 612 F.2d at 139-40. 

16. Id. at 140. See generally W.A. KapLin, THE Law oF HIGHER EpucaTION 6 (2d ed. 
1985) (‘‘The emergence of the student-veteran; the loosening of the ‘lock-step’ pattern 
of educational preparation, which led students directly from high school to college to 
graduate work; and, finally, the lowered age of majority—all combined to make the in 
loco parentis relationship between institution and student less and less tenable.’’); 
Zirkel & Reichner, Is the In Loco Parentis Doctrine Dead?, 15 J.L. & Epuc. 271, 282 
(1986) (‘‘[T]he college context is the only one in which the in loco parentis theory has 
undergone a clear rise and complete demise in our courts.’’). For another case where 
the court refused to use the in loco parentis doctrine to impose liability on a postse- 
condary institution, see Heller v. Consolidated Rail Corp., 576 F. Supp. 6 (E.D. Pa. 
1982), aff'd, 720 F.2d 662 (3d Cir. 1983). 
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supervise the student’s conduct, and this failure causes the injuries. 
Courts have been reluctant to hold that an institution of higher 
education has a duty to supervise its students’ participation in extra- 
curricular activities. This stance is based on the same view which 
underlies the courts’ rejection of the in loco parentis doctrine at the 
postsecondary level, namely that college and university students are 
mature individuals who are able to care for themselves,” and the 
imposition of liability based on a duty to supervise would amount to 
making the institution an insurer of the safety of the students. 


A. Rubtchinsky v. State University of New York at Albany 


In the 1965 case of Rubtchinsky v. State University of New York’ 
a student was injured in a ‘‘pushball game’’ which was part of the 
orientation program of the defendant-college. The Student Association 
of the college conducted the pushball game, which took place during 
a ‘‘‘competitive period of contests and fun between the freshman and 
sophomore classes’ called ‘Rivalry.’’’° All freshmen, including the 
plaintiff, were expected to participate in some aspect of the Rivalry 
program. 

In holding that the defendant-college did not have a duty to super- 
vise this extracurricular activity, the court stressed that the college 


did not know, nor should it have known, that students participating 
in the pushball game were exposed to a risk of injury.2’ The court 
noted: 


Although the State College had control over Student Associa- 
tion activities, we do not find that it is required to provide 
supervision for organized extracurricular activities of students on 
or off school grounds, unless such activities are so inherently 
dangerous that the College authorities are under actual or con- 
structive notice that injuries may result to students.? 


The court based its holding on the fact that students had played 
pushball at the college for thirty-eight years without serious injury. 
Thus, the college officials had no reason to know that the plaintiff 
might sustain an injury while participating in the pushball game.” 
Moreover, the court found that even if the college should have su- 





17. See, e.g., Mintz v. State, 47 A.D.2d 570, 571, 362 N.Y.S.2d 619, 620 (1975); 
Rubtchinsky v. State Univ. of N. Y. at Albany, 46 Misc. 2d 679, 681, 260 N.Y.S.2d 
256, 259 (1965). 

. See, e.g., Rubtchinsky, 46 Misc. 2d at 682, 260 N.Y.S.2d at 260. 
. 46 Misc. 2d 679, 260 N.Y.S.2d 256 (1965). 

. at 680, 260 N.Y.S.2d at 257. 

. at 682, 260 N.Y.S.2d at 259. 

. at 681, 260 N.Y.S.2d at 259. 

. at 682, 260 N.Y.S.2d at 259. 
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pervised the pushball game, the imposition of liability was not ap- 
propriate in this case because such supervision might not have 
prevented the plaintiff’s accident. Specifically, the court stated: 


[E]ven in professionally refereed games such as football, and 
pushball is in that category, there are isolated instances of viol- 
ations such as clipping with resulting injury. It is entirely pos- 
sible that even if the State College had provided referees from 
its own staff that this incident might have occurred. We do not 
believe that the State should be made the insurer of the safety 
of those who participate in this type sport.”* 


B. Mintz v. State 


Even if a duty to supervise is found to exist, an institution will not 
be held liable for a student’s injuries if the court finds that the 
institution satisfied this duty. This rule is exemplified by the case of 
Mintz v. State.2> In Mintz, two students of the defendant-university 
drowned during an unexpected storm while participating in an over- 
night canoe outing. Although the outing was sponsored by a group 
that was not affiliated with the university, student participation in 
the outing had been encouraged, at least indirectly, by the university. 
The administrators of the students’ estates argued that the university’s 
failure to properly supervise the outing resulted in the deaths of the 
two students.”® 

In affirming a dismissal of the administrators’ claims, the court 
stated that ‘‘the decedents were 20-year-old college students, assum- 
edly cognizant of perilous situations and able to care for themselves, 
and not young children in need of constant and close supervision.’’?’ 
The court went on to note that similar outings had been conducted 
by the sponsoring group for ten years without notable incident, and 
that precautions such as a motorboat escort, a light in each canoe, 
the participation of veteran canoers, and the monitoring of area weather 
forecasts by a local institution supported the finding that the defen- 
dant-university had satisfied its duty to insure a safe outing.?* The 
court concluded by holding that the proximate cause of the students’ 
deaths was the unexpected storm rather than any negligence on the 
part of the university.”° 





24. Id., 260 N.Y.S.2d at 259-60. Along with holding that the defendant did have 
a duty to supervise the pushball game, the court in Rubtchinsky found that the plaintiff 
was ‘‘a self-reliant young man with a mind of his own’’ who had “‘voluntarily assumed 
the risks of the game.’’ Id. at 681, 260 N.Y.S.2d at 259. 

25. 47 A.D.2d 570, 362 N.Y.S.2d 619 (1975). 

26. Id., 362 N.Y.S.2d at 620. 

27. Id. at 571, 362 N.Y.S.2d at 620. 

28. Id. 

29. Id., 362 N.Y.S.2d at 621. 
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C. Beach v. University of Utah 


In Beach v. University of Utah,* the court analyzed the plaintiff’s 
claim in light of section 314A of the Restatement (Second) of Torts* 
which imposes a duty of protection upon one who assumes respon- 
sibility for another’s safety or deprives another of his normal oppor- 
tunities for self-protection. In Beach, a twenty-year-old student fell 
from a cliff while participating in a University-sponsored field trip. 
The trip took place over a three-day weekend, and was the last in a 
series of six field trips that students enrolled in a particular biology 
course were required to attend. On the first day of the field trip, the 
professor in charge ‘‘took all of the students on a hike to orient them 
to their surroundings.’’*? During this hike, the professor and students 
walked through the area in which the plaintiff’s accident eventually 
occurred.** 

Prior to her fall, the plaintiff consumed alcoholic beverages during 
a dinner at which all of the field trip participants, including the 
professor in charge of the group, were present. The plaintiff returned 
to the campsite from the dinner in a University van driven by the 
professor. Once at the campsite, the plaintiff attempted to walk to her 
tent (located 125 feet from the center of the camp). As she was walking 
toward the tent, the plaintiff became disoriented. The next morning, 
she was found unconscious in a crevice at the bottom of some high 
rocks.*4 





30. 726 P.2d 413 (Utah 1986). 
31. Id. at 415-16. Section 314A states: 
Special Relations Giving Rise to Duty to Aid or Protect 
(1) A common carrier is under a duty to its passengers to take reasonable 
action 
(a) to protect them against unreasonable risk of physical harm, and 
(b) to give them first aid after it knows or has reason to know that they 
are ill or injured, and to care for them until they can be cared for by 
others. 
(2) An innkeeper is under a similar duty to his guests. 
(3) A possessor of land who holds it open to the public is under a similar 
duty to members of the public who enter in response to his invitation. 
(4) One who is required by law to take or who voluntarily takes the custody 
of another under circumstances such as to deprive the other of his normal 
opportunities for protection is under a similar duty to the o.her. 
RESTATEMENT (SECOND) OF TorTs § 314A (1963-64). 

The Caveat to § 314A states: ‘‘The Institute expresses no opinion as to whether there 
may not be other relations which impose a similar duty.’’ Also, the comment to § 
314A provides: ‘‘The relations listed are not intended to be exclusive, and are not 
necessarily the only ones in which a duty of affirmative action for the aid or protection 
of another may be found.’’ RESTATEMENT (SECOND) OF TorTs § 314A comment b (1963- 
64). 

32. 726 P.2d at 414. 
33. Id. 
34. Id. at 415. 
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The plaintiff argued that a special relationship between herself and 
the University gave rise to an affirmative duty on the part of the 
professor in charge of the trip to supervise and protect her.** The 
plaintiff's lawyer conceded at oral argument that the general student- 
professor relationship did not give rise to a duty of care. Instead, the 
plaintiff argued that, because she had once become disoriented after 
drinking on an earlier field trip, the professor knew or should have 
known of her propensity to become disoriented after consuming al- 
cohol; therefore, the University and the professor had a special duty 
to supervise the plaintiff after she had been drinking at the dinner.** 
The court rejected this argument. Central to the court’s finding was 
the evidence that the plaintiff had not behaved in an intoxicated 
manner when she left the van for her tent and that, after her first 
drinking incident, the plaintiff told the professor that she normally 
did not become disoriented after consuming alcohol.*” 

It is questionable whether the Beach court’s decision not to hold 
the institution liable is sound. Given that the plaintiff was underage, 
it is arguable that the institution should have had a duty to prevent 
the consumption of alcohol by a minor. The court noted that, because 
the plaintiff did not claim that the university had furnished the 
alcohol, it was not necessary to determine the effect of either a state 
statute which makes it a misdemeanor to serve alcohol to a minor, or 
the state’s ‘‘Dramshop Act,’’ which provides that one who “gives, 
sells, or otherwise provides liquor’’ to a person under twenty-one who 
becomes intoxicated as a result and who injures another because of 
the intoxication is liable to third parties for damages.** However, the 
court suggested that, with respect to the criminal statute, there exists 
no common law right of action against one who provides alcohol to 
a minor based on the fact that the alcohol was furnished in violation 
of the law. Moreover, in discussing the Dramshop Act, the court 
stated: ‘“‘The Dramshop Act allows third parties to recover from those 
improperly providing liquor, but does not allow the intoxicated person 
to recover from the provider.’’*® 





35. Id. 

36. Id. at 416. The court also addressed the plaintiff’s argument that a state statute 
and a university rule proscribing underage drinking warranted a finding that a special 
relationship existed between the university and its students. UTAH CoDE ANN. § 32A- 
12-13(1) (1986). The court rejected this argument. In so doing, the court indicated that 
a custodial relationship between postsecondary institutions and students was inappro- 
priate because of the students’ adult status. This view is captured by the court’s 
statement that ‘‘[w]e do not believe that Beach [the plaintiff] should be viewed as 
fragile and in need of protection simply because she had the luxury of attending an 
institution of higher education.’’ 726 P.2d at 417-18. 

37. 726 P.2d at 416. 

38. Id. at 417 n.3 (referring to UTAH CopE ANN. § 32A-14-1 (1986)). 

39. Id. (discussing Yost v. State, 640 P.2d 1044 (Utah 1981)). See Note, Tort 
Liability of Colleges and Universities for Injuries Resulting from Student Alcohol 
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D. Whitlock v. University of Denver 


In the recent case of Whitlock v. University of Denver,” the Supreme 
Court of Colorado reversed a lower court’s finding that the defendant- 
University had a duty to supervise students’ conduct with respect to 
the use of a trampoline owned by a University-recognized fraternity. 
The plaintiff-student in Whitlock sustained injuries while jumping on 
the trampoline, which was located in front of the fraternity’s house 
on a central part of the University’s campus. The fraternity leased 
from the University the land on which its house (and the trampoline) 
stood.*! The plaintiff’s accident occurred during an evening party at 
the fraternity house.*? 

The lower court based its finding that the University had a duty to 
either remove the trampoline from University property or to supervise 
the use of the equipment on two grounds. First, the lower court found 
that University officials recognized the danger associated with tram- 
poline use and knew that this trampoline was used by many people 
from the University community.** The second basis of liability dis- 
cussed by the lower court centered around the University’s assumption 
of control over the activities of all of the fraternities on campus.** 

The Colorado Supreme Court based its reversal of the lower court’s 
decision on the premise that any duty to control trampoline use ‘‘must 
be grounded on a special relationship between the University and [the 


plaintiff].’’*® The court went on to find that such a special relationship 





Liability of Colleges and Universities for Injuries Resulting from Student Alcohol 
Consumption, 14 J.C.U.L. 399, 407-13 (1987) for an excellent discussion of the effect 
of Dram Shop Statutes on university tort liability. 
40. 744 P.2d 54 (Colo. 1987). 
41. Whitlock v. University of Denver, 712 P.2d 1072, 1074-75 (Colo. Ct. App. 1985), 
rev'd, 744 P.2d 54 (Colo. 1987). 
42. Id. at 1074. 
43. Id. at 1075-76. 
44. Id. at 1075._In discussing the fact that the university had chosen to exercise 
control over the activities of students in campus fraternities, the lower court stated: 
The [safety] council [created by the chancellor of the university] required 
participants in fraternity boxing to have medical check-ups. The university 
also regulated fraternity greased pole climbing contests. 
The assistant dean of student life visited fraternities once a week or so and 
discussed various issues including safety and violations of university policies. 
The dean and the safety council required that a grid be placed on a fraternity 
house window after a student had been injured falling out of it. 
The lease between the Beta fraternity and the university . . . reserved in 
the university the right to terminate the lease for a violation of ‘‘the reasonable 
rules of conduct . . . imposed from time to time on students . . . by the 
[university].”’ 
Id. 
45. 744 P.2d at 59. See infra notes 52-102 and accompanying text for discussion 
of the theory of a special relationship between an institution and its students as a basis 
of liability in the extracurricular injury context. 
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would be antithetical to the autonomy of the modern college or 
university student. The court stated: 


In today’s society, the college student is considered an adult 
capable of protecting his or her own interests; students today 
demand and receive increased autonomy and decreased regula- 
tion on and off campus. The demise of the doctrine of in loco 
parentis in this context has been a direct result of changes that 
have occurred in society’s perception of the most beneficial 
allocation of rights and responsibilities in the university-student 
relationship. By imposing a duty on the University in this case, 
the University would be encouraged to exercise more control 
over private student recreational choices, thereby effectively tak- 
ing away much of the responsibility recently recognized in stu- 
dents for making their own decisions with respect to private 
entertainment and personal safety. Such an allocation of respon- 
sibility would ‘‘produce a repressive and inhospitable environ- 
ment, largely inconsistent with the objectives of a modern college 
education.’’*® 


In rejecting the lower court’s finding that the University had vol- 
untarily assumed control over the campus fraternities, the court found 
that in this case: 


The evidence demonstrates that only in limited instances has 
the University attempted to impose regulations or restraints on 
the private recreational pursuits of its students, and the students 
have not looked to the University to assure the safety of their 
recreational choices. . . . Indeed, fraternity and sorority self-gov- 
ernance with minimal supervision appears to have been fostered 
by the University.*’ 


Finally, the Colorado Supreme Court supported its holding by noting 
that the plaintiff was experienced in trampoline use, and was aware 
of the risks associated with using the equipment. Therefore, ‘‘the 
relationship between the University and [the plaintiff] was not one of 
dependence with respect to the activities at issue.’’** 


E. Furek v. University of Delaware 


A duty to supervise may be consistent with the autonomy of today’s 
college and university students. While students’ adult status should 
be recognized, their expectations of safety with respect to student 





46. Id. at 60 (citations omitted). 
47. Id. (footnote omitted). 
48. Id. at 61. 
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activities outside of the classroom should also be taken into account. 
This view was exemplified by Furek v. University of Delaware,*® 
where the Superior Court of Delaware denied the University’s motion 
for summary judgment. 

The plaintiff in Furek (a student of the University) alleged that the 
University was liable pursuant to section 319 of the Restatement 
(Second) of Torts for injuries sustained during a hazing at a fraternity 
located on the University campus. Section 319 of the Restatement 
(Second) of Torts provides: ‘‘One who takes charge of a third person 
whom he knows or should know to be likely to cause bodily harm to 
others if not controlled is under a duty to exercise reasonable care to 
control the third person to prevent him from doing such harm.’’*° In 
support of its denial of the University’s motion for summary judgment, 
the court stated: 


‘In charge of’’ [as used in section 319] is defined as, ‘‘the 
right to exercise dominion or control over.’’ Viewing the evidence 
as we must on a motion for summary judgment, clearly the 
University had the right to control the activities of the fraternity 
and its members, if for no other reason than its being located on 
the University property. 

In addition, the University was aware of the dangerous pro- 
pensities of fraternities as they related to hazing. This is illus- 
trated by the University’s ban on hazing after a prior incident in 
1977. 

In short, it is alleged that the University should have known 
that continued hazing by the fraternity was likely to cause bodily 
harm to others and they failed to exercise their right of control 
to put an end to this dangerous practice." 


Ill. Duty To CONTROL THIRD PERSON’S CONDUCT 


When a student’s injuries are caused by the actions of a third person, 
an institution may be held liable on the theory that the institution 





49. C.A. No. 82C-SE-30 (Del. Super. Ct. Jan. 9, 1986) (LEXIS, States library, Del. 
file). 

50. RESTATEMENT (SECOND) OF TorTs § 319 (1963-64). 

51. Furek, (LEXIS, States library, Del. file) (citations omitted). The court in Furek 
also rejected the university’s arguments that it was entitled to a grant of summary 
judgment based on the applicability of the doctrine of assumption of risk and/or the 
doctrine of contributory negligence. 

Subsequent to the court’s denial of the defendant’s motion for summary judgment, 
the action continued to trial, and a verdict was returned in favor of the plaintiff on 
October 30, 1987. For the subsequent procedural history of this case, see 535 A.2d 408 
(Del. 1987) (Unpublished disposition, text available on WESTLAW and LEXIS), and 


542 A.2d 814 (Del. 1987) (Unpublished disposition, text available on WESTLAW and 
LEXIS). 
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had a duty to control the conduct of the third person. Section 315 of 
the Restatement (Second) of Torts provides: 


There is no duty to control the conduct of a third person as to 
prevent him from causing physical harm to another unless 

(a) a special relation exists between the actor and the third 
person which imposes a duty upon the actor to control the third 
person’s conduct, or 

(b) a special relation exists between the actor and the other 
which gives to the other a right to protection.*? 


This theory has been used in several cases by students who sustained 
injuries in car accidents caused by fellow students who had been 
drinking prior to the accidents; thus far, courts have been unwilling 
to find a duty on the part of defendant-institutions to control student 
drinking in these cases.** This unwillingness is largely based on the 
notion that even if it is foreseeable that students will drive while 
intoxicated, colleges and universities do not have the power to prevent 
‘drunk driving’’ among students, and therefore institutions should 
not be held liable for resulting injuries. Another underlying theme in 
these cases is that college and university students are adults who 
‘‘should have known better,’’ and therefore it is inappropriate to 
impose a duty of care on the institution. 


A. Campbell v. Board of Trustees of Wabash College 


Campbell v. Board of Trustees of Wabash College™ is a recent case 
which exemplifies the courts’ unwillingness to impose liability upon 
a postsecondary institution for alcohol-induced student injuries. In 
Campbell, the plaintiff (a student at a nearby college who had no 
formal ties with the defendant-college) brought an action against the 
college, a fraternity and the fraternity’s local chapter for injuries 
sustained in an automobile accident. Prior to the accident, the plaintiff 
had been drinking alcohol with a student of the defendant-college by 
the name of Heslin. The two students consumed the alcohol in Heslin’s 
room in an off-campus fraternity house owned by the college and 
leased by the fraternity. Neither student attended a college or fraternity 
sponsored event; Heslin himself purchased and provided the alcohol. 
At the time of the accident, Heslin was driving the plaintiff home to 





52. RESTATEMENT (SECOND) OF TorTs § 315 (1963-64). 

53. See Campbell v. Board of Trustees of Wabash College, 495 N.E.2d 227 (Ind. 
Ct. App. 1986) (see infra notes 54-64 and accompanying text for elaboration of Camp- 
bell); Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 909, 
100 S. Ct. 836 (1980) (see infra notes 65-87 and accompanying text for elaboration of 
Bradshaw); Baldwin v. Zoradi, 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981) (see 
infra notes 88-102 and accompanying text for elaboration of Baldwin). 

54. 495 N.E.2d 227 (Ind. Ct. App. 1986). 
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her college campus. It was determined shortly after the accident 
occurred that Heslin’s blood alcohol level exceeded the legal limit.* 

The trial court granted summary judgment in favor of the three 
defendants, and the plaintiff appealed. The plaintiff argued that as a 
matter of law the defendants had a duty to control Heslin’s consump- 
tion of alcoholic beverages, and therefore summary judgment was 
inappropriate.*® 

The appellate court rejected the plaintiff's argument. The court’s 
analysis began with a discussion of a case decided by another division 
of the Indiana Appellate Court, Ashlock v. Norris.*7 The court in 
Ashlock held that a person who, in violation of a state statute,®* 
gratuitously served alcoholic beverages to an already intoxicated per- 
son, could be liable for injuries caused by alcohol-induced negligent 
acts of the intoxicated person. After noting that this principle of 
liability ‘‘is troublesome and raises serious legal and practical prob- 
lems,’’ the Campbell court found that this rule did not affect the 
disposition of the plaintiff’s claim, because neither the college nor 
the fraternity had provided Heslin with alcoholic beverages.*® 

The court then discussed section 315 of the Restatement (Second) 
of Torts.°° The court noted that the duty imposed by section 315 to 
control the conduct of a third party arose only where the defendant 
had one of a number of explicitly defined ‘‘special relationships’ 
with either the third party or the plaintiff. Specifically, the court 
stated: 


The specific duties which make up the basic principle are: 
(1) The duty of a parent to control the conduct of his child; 
(2) The duty of a ‘‘master’’ to control the conduct of his ‘‘ser- 
vants’’; 
(3) The duty of a possessor of land or chattels to control the 
conduct of his licensee; 
(4) The duty of those in charge of persons having dangerous 
propensities to control such persons; and 
(5) The duty of those having custody of another to control the 
conduct of others. ™ 


The court went on to state that the plaintiff’s ‘‘theory of third party 
liability, i.e. that the College and Fraternity are liable for their failure 





55. Id. at 228-29. 

56. Id. at 229. 

57. 475 N.E.2d 1167 (Ind. Ct. App. 1985). 

58. The statute makes it unlawful to sell, barter, deliver, or give intoxicating 
beverages to persons known by the defendant to be already intoxicated. IND. CopE § 
7.1-5-10-15 (1982). 

59. Campbell, 495 N.E.2d at 230-32. 

60. See supra note 52 and accompanying text. 

61. 495 N.E.2d at 232 (citations omitted); see also RESTATEMENT (SECOND) OF TORTS 
§ 315 comment c (1963-64) (citing the RESTATEMENT sections which specify these duties). 
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to control Heslin’s drinking activity, does not fit neatly into any of 
the theories discussed above.’’®? The court concluded by stating that 
the college could only be held liable for the plaintiff’s injuries if the 
court ‘‘adopted a policy placing civil liability upon those who are 
able to foresee drunk driving by those under their supervision but 
who fail to act to curtail the drinking activity, and ... [apply] that 
policy to the College and its students, and to the Fraternity and its 
members.’’®* In refusing to adopt such a policy, the court noted that 
‘‘[cJollege students and fraternity members are not children. Save for 
very few legal exceptions, they are adult citizens, ready, able, and 
willing to be responsible for their own actions.’’™ 


B. Bradshaw v. Rawlings 


As explained by the court in Campbell, a duty to control the conduct 
of third persons will not arise under section 315 of the Restatement 
(Second) of Torts®* unless there exists one or more of a number of 
explicitly defined relationships between the defendant and either the 
injured party or the third person causing the injury. One of the special 
relationships that will give rise to a duty to control the conduct of 
third persons is one in which the defendant has a custodial role with 
respect to the injured party. Section 320 of the Restatement (Second) 
of Torts describes this relationship and its corresponding duty in the 
following manner: 


One who is required by law to take or who voluntarily takes the 
custody of another under circumstances such as to deprive the 
other of his normal power of self-protection or to subject him to 
association with persons likely to harm him, is under a duty to 
exercise reasonable care so to control the conduct of third persons 
as to prevent them from intentionally harming the other or so 
conducting themselves as to create an unreasonable risk of harm 





62. 495 N.E.2d at 232. 

63. Id. 

64. Id. It should be noted that the Campbell holding is limited to its facts, and 
that the court acknowledged that there may be some circumstances in which an 
institution could have a duty to control] students’ consumption of alcohol. Specifically, 
the court noted: 

Although there may be situations where a college or university will be required 
to control a drunk driver in order to avert liability for injuries sustained by 
another, the instant case is not such a situation. No evidence suggests that 
either the College or the Fraternity provided Heslin with alcoholic beverages, 
that the College or Fraternity knew that Heslin ever drank alcoholic beverages 
or that he would be drinking on the particular night or that the College or 
Fraternity knew that Heslin would drive an automobile after becoming intox- 
icated. 
Id. 
65. See supra note 52 and accompanying text. 
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to him, if the actor 

(a) knows or has reason to know that he has the ability to 
control the conduct of the third persons, and 

(b) knows or should know of the necessity and opportunity for 
exercising such control.® 


In Bradshaw v. Rawlings*’ the plaintiff-student unsuccessfully ar- 
gued that the defendant-college was liable for his extracurricular 
injuries pursuant to section 320. The plaintiff in Bradshaw was re- 
turning to the defendant’s campus from an off-campus class picnic 
when he was injured in an automobile accident. The plaintiff was a 
passenger in an automobile driven by a fellow student who had 
consumed beer at the picnic and, in the opinion of one witness, was 
under the influence of alcohol when he and the plaintiff left the 
picnic.** The beer, which was served in unlimited amounts at no 
charge,®* was purchased with class funds, and the faculty member 
who served as the class advisor was aware that the beer would be 
served at the picnic. Moreover, flyers featuring drawings of beer mugs 
were prominently displayed across the campus to advertise the picnic, 
which was an annual event.”° Private automobiles were the sole means 
of transportation to and from the picnic.” 

In reversing the district court’s finding that the college was liable 
for the student’s injuries,’? the Third Circuit Court of Appeals rejected 





66. RESTATEMENT (SECOND) OF TorTsS § 320 (1963-64). 

67. 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980). 

68. Id. at 137. 

69. Bradshaw v. Rawlings, 464 F. Supp. 175, 179 (E.D. Pa.), aff’d in part and rev’d 
in part, 612 F.2d 135 (3d Cir. 1979), cert denied, 446 U.S. 909, 100 S. Ct. 1836 (1980). 

70. 612 F.2d at 137. 

71. 464 F. Supp. at 178. 

72. 612 F.2d at 135. The district court in Bradshaw found that the college had a 
duty to supervise the picnic, and that the college’s breach of this duty gave rise to 
liability. The district court distinguished Rubtchinsky (see supra notes 19-24 and 
accompanying text) by stating: 

Here the facts are much different. The sophomore class advisor, a faculty 
member, participated with the class officers in planning the picnic, assisted 
in the disbursement of funds to purchase alcoholic beverages, and yet failed 
to attend the picnic. Nor did he obtain another faculty member to attend the 
picnic as his substitute. The College administration printed flyers notifying 
the sophomore class of the date and place of the picnic, and these flyers, 
containing drawings of beer mugs, were prominently displayed across the 
campus. Also, the internal regulations of the College prohibited the use of 
intoxicants by students under the age of twenty-one years. Thus the College, 
by its own regulations, recognized the inherent danger in the use of alcohol 
by immature students. 
Bradshaw, 464 F. Supp. at 180-81. The district court concluded by noting that the 
jury had rejected the college’s defense that ‘‘it was not negligent because it was 
powerless to control the habits of college sophomores in regard to drinking beer.’’ Id. 
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the plaintiff’s argument that a school regulation imposing sanctions 
on the use of alcohol by students placed upon the college a duty to 
protect the plaintiff pursuant to section 320.” The court justified its 
decision by stating: 


We are not impressed that this regulation, in and of itself, is 
sufficient to place the college in a custodial relationship with its 
students for purposes of imposing a duty of protection in this 
case. We assume that the average student arrives on campus at 
the age of seventeen or eighteen, and that most students are 
under twenty-one during the better part of their college careers. 
A college regulation that essentially tracks a state law and pro- 
hibits conduct that to students under twenty-one is already pro- 
hibited by state law does not, in our view, indicate that the 
college voluntarily assumed a custodial relationship with its 
students so as to make operative the provisions of section 320 of 
the Restatement (Second) of Torts.” 


The plaintiff in Bradshaw also argued that as a matter of law, a 
special relationship exists between an institution and a student which 
imposes upon the former a duty to control the conduct of the latter 
when he is operating a motor vehicle off campus, and which imposes 
a duty on colleges to protect students traveling to and from off-campus 


activities.”> In support of his argument, the plaintiff maintained that 





at 181. 

It should be noted that the Third Circuit in Bradshaw did not address the duty to 
supervise theory upon which the district court based liability, and that such treatment 
of the case by the appellate court has been criticized. See, e.g., Case Comment, Torts- 
Negligent Supervision-College Liability-Student Intoxication Injury: Bradshaw v. Rawl- 
ings, 19 Dug. L. REv. 381, 390 (1981) (‘‘Further interpretive difficulty arises from the 
Bradshaw court’s failure to distinguish between a duty to exercise control over student 
conduct as a means of protecting students and a duty to exercise control by faculty 
supervision.’’). Id. 

73. Bradshaw, 612 F.2d at 141. The regulation stated: ‘‘Possession or consumption 
of alcohol or malt beverages on the property of the College or at any College sponsored 
or related affair off campus will result in disciplinary action. The same rule will apply 
to every student regardless of age.’’ Id. 

74. Id. This decision has been criticized by one commentator who, while agreeing 
with the court that the regulation in and of itself did not establish a custodial 
relationship, argued: 

Because the college not only participated in the violations but also encouraged 
its minor students to follow suit, the college implicitly entered into a custodial 
relationship with the students. The very nature of such a situation, where 
underage students are served alcoholic beverages without adequate supervi- 
sion, produces a foreseeable possibility of harm to the students which proper 
collegiate care could have prevented. 
Case Comment, The Student-College Relationship and the Duty of Care: Bradshaw v. 
Rawlings, 14 Ga. L. REv. 843, 854 (1980). 
75. 612 F.2d at 141. 
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third party liability was warranted in this case because the college 
had knowledge that: (1) its students would drink beer at the picnic; 
(2) such conduct violated a school regulation and state law; and (3) 
the students’ consumption of alcohol created a known probability of 
harm to third persons. 

The court rejected this argument on two distinct grounds. First, the 
court relied on Manning v. Andy,”* in which the Pennsylvania Su- 
preme Court held that a state statute imposing criminal liability on 
one who sells, furnishes, or gives liquor to any person visibly intox- 
icated, or permits such selling, furnishing, or giving of liquor, does 
not impose civil liability for injuries to third persons caused by the 
intoxicated person’s negligence.”’ After discussing the Manning hold- 
ing, the court in Bradshaw stated: 


Because the Pennsylvania Supreme Court has been unwilling to 
find a special relationship on which to predicate a duty between 
a private host and his visibly intoxicated guest, we predict that 
it would be even less willing to find such a relationship between 
a college and its student under the circumstances of this case.”® 


The strength of this argument is questionable; four years after 
Bradshaw was decided, the Pennsylvania Supreme Court in Congini 
v. Portersville Valve Co.”° held that a social host who serves alcohol 


to a minor to the point of intoxication could be held civilly liable for 

injuries proximately resulting from the minor guest’s intoxication.® 
The second ground upon which the court in Bradshaw based its 

holding involved the court’s view that the plaintiff was basically 





76. 454 Pa. 237, 310 A.2d 75 (1973) (per curiam). 

77. Id. at 239, 310 A.2d at 76. 

78. Bradshaw v. Rawlings, 612 F.2d 135, 141 (3d Cir. 1979), cert. denied, 446 U.S. 
909, 100 S. Ct. 1836 (1980). 

79. 504 Pa. 157, 470 A.2d 515 (1983). 

80. Id. at 162-63, 470 A.2d at 518. The Congini holding was based on §§ 306 and 
308 of the Pennsylvania Crimes Code, which makes it a criminal act for a minor (a 
person less than 21 years of age) to purchase, attempt to purchase, consume, possess 
or transport alcohol, or for an adult to furnish liquor to a minor. Given these code 
provisions, the court found ‘‘a legislative judgment that persons under twenty-one 
years of age are incompetent to handle alcohol.’’ Id. at 161, 470 A.2d at 517. The 
court in Congini reconciled Manning by noting that the holding in Manning was based 
on the Liquor Code which the court found did not apply to non-licensees, while the 
holding in Congini was based on the Crimes Code which ‘‘is applicable to all the 
citizens of this Commonwealth.”’ Id. at 163 n.3, 470 A.2d at 518 n.3. 

On the same day that Congini was decided, the Pennsylvania Supreme Court held 
in Klein v. Raysinger, 504 Pa. 141, 148, 470 A.2d 507, 510-11 (1983), that a social 
host could not be held liable for injuries resulting from the intoxication of adult guests. 
The Klein holding was based on the premise that adults are ‘‘able bodied m[e]n,’’ who 
are competent to handle the effects of alcohol, and therefore ‘‘it is the consumption of 
the alcohol, rather than the furnishing of the alcohol, which is the proximate cause of 
any subsequent occurrence.’’ Id. at 148, 470 A.2d at 510. 
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proposing ‘‘that beer-drinking by underage college students, in itself, 
creates the special relationship on which to predicate liability and, 
furthermore, that the college has both the opportunity and the means 
of exercising control over beer drinking by students at an off-campus 
gathering.’’** The court responded to this proposal by stating that, 
‘‘beer drinking by college students is a common experience’’®? and 
that ‘‘[uJnder these circumstances, we think it would be placing an 
impossible burden on the college to impose a duty in this case.’’® 
The court’s reliance on the college’s apparent inability to control 
student alcohol consumption is troubling in this case. Although the 
college itself did not furnish the alcohol served at the picnic,** college 
officials were aware that the picnic was to be held off campus, that 
the only means of transportation to the event was by private auto- 
mobile, and that beer was to be served at no charge in unlimited 
amounts. Consequently, imposing a duty to provide transportation 
and/or to provide college officials to actually serve the beer (so as to 
prevent the serving of beer to minors and those students of drinking 
age who were ‘‘obviously intoxicated’) would not have been an 
‘impossible burden’’ in this case.** As noted by one commentator: 


The issue before the court was not whether the college had a 
duty to control all student drinking, but rather whether the 
college had a duty to supervise this school-sponsored picnic and 
thereby control beer drinking at the picnic. Arguably, requiring 
faculty supervision at this and similar college-sponsored events 
would not have been particularly burdensome.* 


The social awareness of the dangers associated with drinking and 
driving is growing, and the willingness of courts to hold third parties 
liable for injuries stemming from people driving while under the 
influence of alcohol is increasing.®’ Congini reflects this trend. Al- 
though Congini indicates that the law in Pennsylvania with respect 
to social host liability took a significant turn after Bradshaw, it is 





81. Bradshaw v. Rawlings, 612 F.2d 135, 142 (3d Cir. 1979), cert. denied, 446 U.S. 
909, 100 S. Ct. 1836 (1980). 

82. Id. 

83. Id. 

84. Id. at 137. Compare Campbell v. Board of Trustees of Wabash College, 495 
N.E.2d 227 (Ind. Ct. App. 1986), in which the court indicated in dictum that an 
institution might be liable for alcohol-related accidents when the institution itself 
provided students with alcoholic beverages. See also supra note 64. 

85. Even if a duty of care was established, there would still be an issue as to 
whether the college’s breach of this duty was the proximate cause of the plaintiff’s 
injury. See supra note 11 and accompanying text. 

86. Case Comment, Torts-Negligent Supervision-Colleze Liability-Student Intoxica- 
tion Injury: Bradshaw v. Rawlings, 19 Dug. L. REv. 381, 393-94 (1981). 

87. See Roth, The Impact of Liquor Liability on Colleges and Universities, 13 
J.C.U.L. 45 (1986). 
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unlikely that, had Bradshaw been decided after Congini, the court 
would have held the college liable for the student’s injuries. This is 
because the court’s opinion appears to be based on the notion that 
institutions are simply unable to control student alcohol consumption 
in these situations. Given this underlying theme, it is doubtful whether 
the trend evidenced by Congini would lead the court to find in favor 
of a plaintiff injured in circumstances similar to those found in 
Bradshaw. 


C. Baldwin v. Zoradi 


Baldwin v. Zoradi® is another case in which the court refused to 
impose a duty on an institution to control the consumption of alcohol 
by students. The plaintiff in Baldwin alleged that she was injured in 
an automobile accident that took place while she and the other 
students were engaged in a ‘‘speed contest’’; prior to this contest, the 
students had consumed alcoholic beverages in the University’s dor- 
mitories.*® The court acknowledged that ‘‘California cases have been 
quick to recognize a duty of reasonable care when the defendant stood 
in a special relationship to both the victim and the person whose 
conduct created the danger.’’*° However, the court rejected the plain- 
tiff’s argument that a license agreement between the University and 
the student residents (prohibiting alcoholic beverages), similar to the 
school regulation imposing sanctions on the use of alcohol by students 
in Bradshaw, gave rise to a special relationship between the university 
trustees and the students such that the University had a duty to 
control the students’ consumption of alcohol.®’ In support of its 
decision, the court stressed that the University’s failure to control the 
students’ drinking on the day of the accident did not make it reason- 
ably foreseeable that the students would follow the drinking by driving 
their cars in a negligent manner and that the plaintiff would ultimately 
sustain the injuries that she did.®? The court further stated: 


Even though a harm may be foreseeable, as it is alleged to be 
here, a concomitant duty to prevent the harm does not always 
follow. ‘‘Rather, the question is whether the risk of harm is 
sufficiently high and the amount of activity needed to protect 


against harm sufficiently low to bring the duty into existence, 
2993 





88. 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981). 

89. Id. at 279, 176 Cal. Rptr. at 812. 

90. Id. at 283, 176 Cal. Rptr. at 814. 

91. Id. at 291, 176 Cal. Rptr. at 819. 

92. Id. at 285-87, 176 Cal. Rptr. at 815-16. 

93. Id. at 286, 176 Cal. Rptr. at 816 (quoting Bartell v. Palos Verdes Peninsula 
School Dist., 83 Cal. App. 3d 492, 499, 147 Cal. Rptr. 898, 902 (1978)). 
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Along with the unforeseeability of the plaintiff's injuries, the court 
in Baldwin discussed several other factors indicating that the impo- 
sition of liability was not appropriate in this case.** The court cited 
with approval the Bradshaw court’s view that college administrators 
no longer assume a role in loco parentis, nor do college officials 
control the general morals of students as was once the case.** More- 
over, the court noted that there was no close connection between the 
failure of the University to control on campus drinking and the speed 
contest and that ‘‘it would be difficult to so police a modern university 
campus as to eradicate alcoholic ingestion.’’* 

The court went on to find that the policy of preventing future harm 
did not warrant liability in this case. In so finding, the Baldwin court 
distinguished this case from Coulter v. Superior Court,®’ where a 
social host was held liable upon negligence principles for injuries 
caused by an intoxicated guest driving an automobile. The Coulter 
court based its holding on the argument that ‘‘the service of alcoholic 
beverages to an obviously intoxicated person by one who knows that 
such intoxicated person intends to drive a motor vehicle creates a 
reasonably foreseeable risk of injury to those on the highway.’’** The 
Baldwin court placed great weight on the fact that the University 
Trustees had not furnished the students with the alcohol, and there- 
fore, unlike the situation in Coulter, the policy of preventing future 
harm did not warrant liability in this case. Specifically, the court 
stated: 


[W]e do not have here a case where university administrators 
collaborated with others to encourage students to imbibe with 
knowledge of their intention to thereupon operate a motor ve- 
hicle. The policy of preventing future harm, which the Supreme 
Court found so strong in Coulter, supra, is not as strong in the 
instant case because of the lack of direct involvement with the 
furnishing of alcoholic beverages.°° 





94. These factors were identified by the California Supreme Court in Rowland v. 
Christian, 69 Cal. 2d 108, 113, 443 P.2d 561, 564, 70 Cal. Rptr. $7, 100 (1968), as 
appropriate elements to weigh in determining whether a duty to third persons exists 
in a given situation. 

95. 123 Cal. App. 3d at 287, 176 Cal. Rptr. at 816-17. 

96. Id. at 290, 176 Cal. Rptr. at 818. 

97. 21 Cal. 3d 144, 577 P.2d 669, 145 Cal. Rptr. 534 (1978). 

98. Id. at 152-53, 577 P.2d at 674, 145 Cal. Rptr. at 539. The defendant in Coulter 
was also found liable under a California statute which provides that the furnishing of 
any alcoholic beverage to an obviously intoxicated person is a misdemeanor. See CAL. 
Bus. & Pror. CopDE § 25,602 (West 1985). The plaintiff in Coulter was injured before 
the California State Legislature amended § 25,602 (and Civil Code § 1714, which 
provides that an individual is responsible for ‘‘an injury occasioned to another by his 
want of ordinary care.’’ Cat. Civ. CopE § 1714 (West 1985)) to immunize those who 
provide alcoholic beverages from civil liability for injuries attributable to intoxication. 
Baldwin, 123 Cal. App. 3d at 290, 176 Cal. Rptr. at 818. 

99. Baldwin, 123 Cal. App. 3d at 290, 176 Cal. Rptr. at 818. Cf. Zavala v. Regents 








1988} LIABILITY FOR EXTRACURRICULAR ACTIVITIES 169 


Finally, the court expressed its view that it would not be in the 
best interests of society to hold the University liable for the plaintiff’s 
injuries. The court elaborated on this view by stating: 


The transfer of prerogatives and rights from college administra- 
tors to the students is salubrious when seen in the context of a 
proper goal of postsecondary education—the maturation of the 
students. Only by giving them responsibilities can students grow 
into responsible adulthood. Although the alleged lack of super- 
vision had a disastrous result to this plaintiff, the overall policy 
of stimulating student growth is in the public interest. 


As in Bradshaw,’ the court in Baldwin failed to distinguish be- 
tween a duty to control all student drinking, and a duty to regulate 
the consumption of alcohol during a particular extracurricular activity, 
in this case consuming alcoholic beverages in a social setting in a 
university-owned dormitory. Nevertheless, the result reached by the 
Baldwin court is sound. In Bradshaw, the financial cost to the College 
of providing transportation to and from the class picnic and providing 
University personnel to serve the beer would have been small. Also, 
such precautions would not have significantly encroached upon the 
students’ independence. On the other hand, the measures that the 
university in Baldwin would have had to have taken to decrease the 
risk of the plaintiff’s injury (e.g., searching students’ rooms for alcohol 
or restricting students’ use of their automobiles) would have intruded 
into students’ lives to an unacceptable level. Moreover, because the 
university in Baldwin was a public institution, such measures would 
have likely run afor: of the students’ fourth amendment rights. 

This is not to say that institutions have no responsibility to their 
resident-students. Most students living in dormitories are still learning 
how to handle ‘‘adult activities’? such as ‘‘social drinking.’’ The 
dormitory environment should offer more than room and board—it 
should encourage students to distinguish between having a good time, 
and engaging in activities where the costs of having fun are too great. 
Given these considerations, institutions should have a duty to take 





of the Univ. of Cal., 125 Cal. App. 3d 646, 178 Cal. Rptr. 185 (1981). In Zavala, a 
university was liable for injuries resulting from furnishing alcohol to an ‘‘obviously 
intoxicated’’ nonstudent when beer was served from a keg at a dormitory party 
sponsored by the resident assistant and preceptors of the dormitory. Id. at 648-51, 178 
Cal. Rptr. at 186-88. Liability was predicated on CaL. Bus. & Pror. CopE § 25,602; the 
accident giving rise to the plaintiff's claims in Zavala took place before the State 
Legislature had amended § 25,602 so as to absolve the server of alcoholic beverages 
from civil liability for damages caused by or to an intoxicated person. 125 Cal. App. 
3d at 649 n.1, 178 Cal. Rptr. at 187 n.1. See supra note 98 for a discussion of CAL. 
Bus. Pror. CopE § 25,602. 

100. 123 Cal. App. 3d at 291, 176 Cal. Rptr. at 818. 

101. See supra notes 65-87 and accompanying text. 
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measures to decrease the risk associated with dormitory activities.’ 
In so doing, it should be kept in mind that many dormitory residents 
are minors, and that institutions should not put themselves in the 
position of actively participating in the violation of state liquor laws. 


IV. Duty To PROTECT INVITEES 
A. Duty of a Landowner to Maintain Premises in a Safe Condition 


Students injured on campus while participating in extracurricular 
activities have generally been more successful in establishing the 
liability of postsecondary institutions than those students injured off 
campus. Where a student is injured on campus, the institution may 
be held liable because of its status as a landowner; this status gives 
rise to a duty to protect ‘‘invitees,’’ including students.’ 

A landowner owes an affirmative duty of protection to an invitee. 
‘‘Not only must an owner of land or a proprietor of premises abstain 
from willfully injuring an invitee, but he owes such person the duty 
of maintaining his property in a safe condition, and of exercising 
reasonable care in protecting the invitee from injury through his 
negligence.’’*°* The defendant’s knowledge of the risk of injury is 
crucial to establishing liability in these cases. ‘‘In order to impose 
liability for injury to an invitee by reason of the dangerous condition 
of the premises, the condition must have been known to the owner 
or have existed for such a time that it was his duty to know it.’ 





102. Training dormito-y officials (e.g., resident assistants) to recognize activities 
where guidance can be beneficial (such as the Baldwin situation) and to effectively 
handle these situations in a responsible manner is an example of a risk-decreasing 
measure that should be taken by colleges and universities. 

103. Injuries due solely to the condition of institution grounds and buildings are 
beyond the scope of this paper. For discussion of these injuries, see generally Anno- 
tation, Tort Liability of Public Schools and Institutions of Higher Learning for Injuries 
Due to Condition of Grounds, Walks, and Playgrounds, 37 A.L.R.3D 738 (1971); 
Annotation, Tort Liability of Private Schools and Institutions of Higher Learning for 
Accidents Due to Condition of Buildings, Equipment, or Outside Premises, 35 A.L.R.3D 
975 (1971); Annotation, Tort Liability of Public Schools and Institutions of Higher 
Learning for Accidents Due to Condition of Buildings or Equipment, 34 A.L.R.3D 1166 
(1970). 

104. Stockwell v. Board of Trustees of Leland Stanford Junior Univ., 64 Cal. App. 
2d 197, 200, 148 P.2d 405, 406 (1944) (quoting 19 CAL. Jur. 618-19). 

105. Mortiboys v. St. Michael’s College, 478 F.2d 196, 197 (2d Cir. 1973) (quoting 
Forcier v. Grand Union Stores, Inc., 128 Vt. 389, 264 A.2d 796, 799 (1970), which 
quotes from two earlier cases, Dooley v. Economy Store, Inc., 109 Vt. 138, 142, 194 
A. 375, 377 (1937), and Wakefield v. Levin, 118 Vt. 392, 397, 110 A.2d 712, 715 
(1955)); see also RESTATEMENT (SECOND) OF Torts, which provides: 

A possessor of land is subject to liability for physical harm caused to his 
invitees by a condition on the land if, but only if, he 
(a) knows or by the exercise of reasonable care would discover the condition, 


and should realize that it involves an unreasonable risk of harm to such 
invitees, and 
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1. Stockwell v. Board of Trustees of Leland Stanford Junior 
University 


In the 1944 case of Stockwell v. Board of Trustees of Leland Stanford 
Junior University,’ the plaintiff-student established that the defen- 
dant-University knew of the dangerous condition on its premises such 
that a duty of care existed, and that this duty was breached by the 
defendant-University. The plaintiff was injured while returning home 
from an annual ‘‘cleanup’’ day sponsored by the University and held 
on University-owned grounds. The plaintiff was riding in a pickup 
truck when he was struck in the eye by a bullet fired from a BB gun; 
the pickup truck was on the University’s premises when the accident 
occurred.’” The plaintiff argued that the University failed to exercise 
reasonable care to protect its students from the danger of being injured 
by the use of BB guns, and that this was especially true the day that 
the plaintiff was injured when University personnel knew that a large 
number of students would be traveling back and forth over the road 
on which the plaintiff’s accident occurred in order to participate in 
the activity.*°* 

The court accepted the plaintiff's argument, and held that the trial 
court’s grant of a nonsuit was improper.’ This holding was supported 
by evidence adduced at trial indicating that: (1) for at least two years 
prior to the plaintiff’s accident, University personnel had been aware 
that BB guns were used on campus by young boys from the local 
community and some students, especially in the vicinity of the road 
on which the plaintiff had been injured; (2) the University’s rule 
forbidding the possession of guns (including BB guns) on the campus 
was not consistently enforced by University personnel; and (3) al- 
though two thousand students attended the cleanup event, no campus 
police officers were present.*?° 


2. Baldwin v. Zoradi 


Baldwin v. Zoradi™ is a case in which the plaintiff-student’s re- 
covery was barred by the rule that an institution must know, or be in 
a position to know, of a dangerous condition on its premises before 
liability will be imposed for failure to eliminate the hazard. The 





(b) should expect that they will not discover or realize the danger, or will 
fail to protect themselves against it, and 
(c) fails to exercise reasonable care to protect them against the danger. 
RESTATEMENT (SECOND) OF TorTS § 343 (1963-64). 
106. 64 Cal. App. 2d 197, 148 P.2d 405 (1944). 
107. Id. at 199, 148 P.2d at 406. 
108. Id. at 200, 148 P.2d at 406. 
109. Id. at 203, 148 P.2d at 408. 
110. Id. at 200-03, 148 P.2d at 406-08. 
111. 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981) (see supra notes 88-102 and 
accompanying text for further elaboration of Baldwin). 
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plaintiff claimed that unsupervised dormitory premises ‘‘constituted 
a dangerous condition in the nature of an invitation to the students 
to drink alcohol,’’**? and relied on Stockwell for the proposition that 
an institution owes invitees (including students) a duty to keep the 
institution’s premises safe.’** The Baldwin court rejected the plaintiff's 
argument, and distinguished Stockwell by noting that in Stockwell: 


Evidence showed that those charged with responsibility for the 
safe condition of the university grounds were aware of ‘‘promis- 
cuous use’’ of small rifles and BB guns for as long as two years 
prior to plaintiff’s injury. 


... [I]t should be noted that the Stockwell language was 
couched in terms of duty which arose because of notice of prior 
conduct (shooting pellet guns in a dangerous way) that might 
result in injury. ... [T]he conduct of students, without known 
violent propensities and without knowledge that they would 
drink to excess and thereafter operate motor vehicles, does not 
rise to the level of foreseeable harm ... .% 


3. Mortiboys v. St. Michael’s College 


Mortiboys v. St. Michael’s College**> is another case in which lia- 
bility was not imposed on St. Michael’s College because College 
personnel did not know of the dangerous condition on St. Michael’s 
premises that led to the plaintiff-student’s injuries. Unlike the court 
in Baldwin, the court in Mortiboys found that the defendant-institution 
owed its students a duty of care; the defendant’s lack of knowledge 
in Mortiboys went to the issue of whether the institution had breached 
this duty rather than the threshold question of whether the duty 
existed. 

The plaintiff in Mortiboys sued St. Michael’s for injuries sustained 
while he was skating on an ice rink located on the College’s campus. 
The rink was maintained by St. Michael’s for pleasure skating by 
students. The student fell when his skate hit a small lump of ice.*"® 
Although the court found that the College owed a duty to its students 
to keep the rink ‘‘reasonably safe,’’ the court held that St. Michael’s 
was not liable for this student’s injuries...” The court’s holding was 
based on a finding that ‘‘[t]here is no evidence in the instant case 





. Id. at 291, 176 Cal. Rptr. at 819. 
. Id. at 293, 176 Cal. Rptr. at 820. See supra notes 106-10 and accompanying 


. Id. at 293-94, 176 Cal. Rptr. at 820. 
. 478 F.2d 196 (2d Cir. 1973). 

. Id. 196-97. 

. Id. at 197-98. 
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sufficient to support the conclusion that the small lump on the ice 
had existed for a sufficient period of time to render the defendant 
negligent in failing to discover and eliminate the potential hazard.’’"* 

Unlike the argument that a special relationship exists between a 
postsecondary institution and its students which warrants a duty to 
control another,’ the duty arising from an institution’s landowner 
status has clearly been recognized by the courts, as exemplified by 
Stockwell and Mortiboys.'?° However, the acceptance of the landowner 
duty in the college and university context has nothing to do with the 
unique relationship between postsecondary institutions and their stu- 
dents. 

The argument made by the plaintiff in Baldwin was a creative 
attempt to take this unique relationship into account within the con- 
fines of the traditional duty imposed on landowners. Although a duty 
stemming from the postsecondary institution-student relationship 
should be recognized, the Baldwin court’s rejection of the argument 
that unsupervised drinking by students is a dangerous condition is 
sound. As previously discussed,’2* the costs associated with eliminat- 
ing the risks which attend unsupervised student drinking (i.e., de- 
creased student autonomy) do not justify the imposition of a duty to 
control drinking in the dormitory context. Unsupervised student drink- 
ing is not per se a dangerous condition. Rather, it is an activity that, 
if not undertaken by students in a responsible manner, can lead to 
tragic results, as in the Baldwin situation. Hence, the concept of a 
landowner’s duty is not the proper theory under which to impose a 
duty of care. However, as previously argued,'”? pursuant to the unique 
institution-student relationship, an institution should have a duty to 
take measures to decrease the risks associated with student drinking. 


B. Duty of a Landowner to Control Third Persons 


Along with the general duty of an institution as a landowner to 
keep its premises in a safe condition,’** a particular duty is imposed 
on owners who hold their land open to the public for business 
purposes. This duty requires landowners to protect those who come 
onto the land from injury caused by third persons. Section 344 of the 
Restatement (Second) of Torts provides: 





118. Id. at 198. 

119. See supra notes 52-102 and accompanying text for further elaboration of the 
duty to control another. 

120. Although liability was not imposed in Mortiboys, the main issue was the 
appropriate standard of care owed by the university to its students, not whether a duty 
of care existed. 

121. See supra text accompanying note 101. 

122. See supra text accompanying note 102. 

123. See supra notes 103-22 and accompanying text. 
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A possessor of land who holds it open to the public for entry 
for his business purposes is subject to liability to members of the 
public while they are upon the land for such a purpose, for 
physical harm caused by the accidental, negligent, or intention- 
ally harmful acts of third persons or animals, and by the failure 
of the possessor to exercise reasonable care to: 

(a) discover that such acts are being done or are likely to be 
done, or 

(b) give a warning adequate to enable visitors to avoid the harm, 
or otherwise to protect them against it.1?+ 


The court in Bearman v. University of Notre Dame’?> relied on 
section 344 in holding that a university had a duty to take reasonable 
precautions to protect those who attend its football games from injury 
caused by the acts of third persons. The plaintiff in Bearman, not a 
Notre Dame student, was injured in the parking lot of the University’s 
stadium when a man who appeared to be drunk fell into the plaintiff 
and knocked her down.’”° The court reasoned that, since Notre Dame 
was aware that alcoholic beverages were consumed on the premises 
before and during football games, and that ‘‘tailgate’’ parties were 
held on the parking areas around the stadium, the University had 
reason to know that some people would become intoxicated and pose 
a general threat to the safety of others. ‘2’ 

Bearman indicates that postsecondary institutions can be held liable 
for extracurricular injuries pursuant to section 344. The duty imposed 
under section 344 is expansive—it is a duty to protect invitees from 
‘physical harm caused by the accidental, negligent, or intentionally 
harmful acts of third persons.’’’?* Given this broad language, it is 
conceivable that the section 344 duty could apply to a variety of 
extracurricular injuries. For example, the section 344 standard may 
impose a duty on colleges and universities to protect students from 
hazing injuries due to the negligent acts of others that are sustained 
on the premises of campus fraternity houses such as the injury that 
occurred in Furek.1?° 


CONCLUSION 


Courts are reluctant to impose liability on colleges and universities 
for injuries sustained by students while participating in extracurricular 
activities. Thus far, courts have not held institutions liable for extra- 
curricular injuries occurring off campus. Courts have been willing to 





. RESTATEMENT (SECOND) OF TorTs § 344 (1963-64). 

. 453 N.E.2d 1196 (Ind. Ct. App. 1983). 

. Id. at 1197. 

. Id. at 1198. 

. Id. (quoting RESTATEMENT (SECOND) OF TorTS § 344 (1963-64)). 

. See supra notes 49-51 and accompanying text for a discussion of Furek. 
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hold institutions liable for injuries sustained by students on campus 
in a limited number of cases. This disparity in treatment is largely 
due to the fact that in an on-campus injury case, the plaintiff can 
argue that the institution’s status as a landowner imposes a duty of 
care. This duty has been more readily recognized in the higher 
education context by courts than a duty arising from the in loco 
parentis doctrine, a duty to supervise, or a duty to control third 
persons arising out of a special relationship between the institution 
and its students.1%° 

A student’s ability to recover for extracurricular injuries should not 
depend on whether the injury was sustained on or off campus. While 
on the whole, it is more likely that an institution will be aware of 
dangers to students on campus, the location of the student’s accident 
should not be the sole factor relied upon in determining liability. For 
example, had the BB gun accident in Stockwell*** occurred off campus, 
it is unlikely the plaintiff would have been able to recover, given the 
court’s reliance on the institution’s landowner status as the basis of 
liability. This is not necessarily a sound result—if for instance, uni- 
versity officials know of the widespread use of BB guns in an off 
campus area where many students participating in a university-spon- 
sored event are driving, it may not be unreasonable to impose upon 
the university a duty to take measures (e.g., arranging for increased 
police protection—either university or municipal) to protect the stu- 
dents. This is not to say that the institution should be liable for all 
injuries occurring during an extracurricular event. Rather, whether 
the institution has a duty to implement some level of safety precau- 
tions should depend upon a variety of factors, rather than simply 
upon whether the injuries happen to occur on or off the institution’s 
premises. 

The present unwillingness to recognize a special relationship be- 
tween postsecondary institutions and students on which to predicate 
a duty to control third persons (or even a general duty of care) is 
troubling. The general policy considerations underlying the reluctance 
of the courts to hold institutions liable for extracurricular injuries are 
sound—institutions should not be ‘‘insurers of the safety of their 
students,’’ nor should ‘students’ status as adults ‘‘who are able to care 
for themselves’ be ignored. However, in determining whether an 
institution should be held liable for an extracurricular injury in a 
given situation, it should also be kept in mind that the institution- 





130. It should be noted that landowner status will not warrant liabiiity for injuries 
sustained on adjacent property. See Heller v. Consolidated Rail Corp., 576 F. Supp. 
6, 12 (E.D. Pa. 1982) (university’s landowner status did not warrant liability for injuries 
sustained by a student on a boxcar located on railroad tracks even though the land on 
either side of the tracks was owned by the university), aff'd, 720 F.2d 662 (3d Cir. 
1983). 

131. See supra notes 106-10 and accompanying text for a discussion of Stockwell. 
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student relationship is unique in the sense that students spend much 
of their time participating in activities related to ‘‘college life,’’ and 
that, in conjunction with these activities, it is reasonable to expect 
that institutions will take measures to protect their students. 

This does not necessarily mean that university personnel should 
have a duty to supervise all extracurricular activities (which would 
be undesirable from both the institutions’ and the students’ points of 
view). However, in addition to specific regulations prohibiting dan- 
gerous activities, such as hazing, in extracurricular activities (includ- 
ing dormitory living), institutions should have procedures detailing 
the safety measures that organizers of an extracurricular activity must 
take given the nature of a particular event.’*? Equally important, 
institutions should have a duty to take the necessary measures to 
reasonably ensure compliance with these regulations.'** 





132. For example, the institution should specify the precautions that must be taken 
if large crowds are expected, or if alcohol is to be consumed (assuming that the 
institution has no regulation prohibiting the consumption of alcohol altogether). 

133. See Roth, The Impact of Liquor Liability on Colleges and Universities, 13 
J.C.U.L. 45, 57-64 (1986) for an excellent discussion of policies that have been adopted 
by various colleges and universities in an effort to control student alcohol abuse. 
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National Association of Attorneys 

General Model Solicitation Act: Its 

Origin and Impact on Colleges and 
Universities 


Kevin A. Suffern* 


INTRODUCTION 


On December 8, 1986, after two-and-a-half years of effort, the Model 
Solicitation Act was adopted by the National Association of Attorneys 
General (NAAG). Solicitation as defined in the Act includes fundraising 
by colleges and universities. More importantly, colleges and universities 
would no longer be exempt from regulation as they have been in the 
past. Since adoption by NAAG, twenty-six states have proposed or enacted 
solicitation legislation, often based on the concepts and wording of the 
Model Act. Just how and why did the Model Act come about? What are 
its basic concepts? Why are colleges and universities no longer exempt 
from regulation? And how will colleges and universities be affected by 
the Model Act? 


I. EVOLUTION OF THE MODEL ACT 


The Model Act may be traced directly to the United States Supreme 
Court’s decisions in Village of Schaumburg v. Citizens for a Better 
Environment: and Secretary of State v. Munson.? In Schaumburg, the 
Supreme Court declared unconstitutional a municipal ordinance which 
prohibited solicitation by charitable organizations that could not demon- 
strate that seventy-five percent of the money raised would go to charitable 
programs. The Court found that because solicitation is often intertwined 
with advocacy and speech, percentage limits could prevent charities from 
speaking. 

On June 26, 1984, the Supreme Court reaffirmed Schaumburg in Sec- 
retary of State v. Munson.* Munson, a professional solicitor, challenged 





* Formerly Director, Division of Public Charities, Department of the Massachusetts 
Attorney General, and Co-Author of the Model Solicitation Act. Now practicing law at 
Kaplan & Suffern, Boston, Massachusetts. 

1. 444 U.S. 620, 100 S. Ct. 826 (1980). 

2. 467 U.S. 947, 104 S. Ct. 2839 (1984). 

3. Id. 
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a Maryland law that prohibited charities that spent more than twenty- 
five percent of their revenues on fundraising from soliciting in the state. 
The Maryland statute differed from the ordinance in Schaumburg pri- 
marily because it allowed for exceptions to be granted by the Secretary 
of State for those charities with more than twenty-five percent fundraising 
costs that could demonstrate that they would otherwise not be able to 
fundraise. Justice Blackmun, writing for a five-four majority, found that 
the escape hatch in the Maryland statute did not render it constitutional. 
The Court found that the exception, or flexible limit, placed in the hands 
of an administrator unconstitutional discretion over the speech rights of 
others. There is no doubt, after Schaumburg and Munson, that percentage 
limits on charitable fundraising expense are unconstitutional. 

Prior to Schaumburg and Munson solicitation statutes in most states 
had such percentage limits. These limits were designed to insure that 
most of the money raised for charity would be used for charitable 
purposes. Percentage limits were a convenient, easily enforceable standard 
intended to promote efficiency and public confidence. But states also 
used them as a primary weapon against fraud. If too much of a charity’s 
revenue was applied to expenses the charity could be barred from solic- 
iting. This was certainly very helpful to understaffed state regulators in 
dealing with truly fraudulent charitable solicitations. Perfectly legitimate 
charities, however, were also threatened. New charities or those with 
unpopular causes expend by necessity much of their income on fundrais- 
ing appeals. Such charities simply had no other way to establish a donor 
base or to educate the public about their purpose. 

Traditionally, the public has relied on the state to insure that money 
given to charity is properly expended. Fundraising limits were the prin- 
cipal mechanism for insuring this result: Schaumburg and Munson re- 
moved a cornerstone of state regulation. The public was far less protected 
than before. The question for state regulators was simple: How could 
states protect the public against fraud and abuse in the post Schaumburg/ 
Munson era? The solution, however, was not simple. 

The Supreme Court, in striking down percentage limits, suggested an 
approach to the problem: outlaw fraud and require disclosure.* But the 
suggestion immediately generatec -ontroversy. What should be disclosed? 
When should the informatics: be disclosed? Where and how should 
disclosure occur? Should disclosure be made to a central location often 
inaccessible to many state residents? Should the states require disclosure 
of summary financial data such as percentage fundraising costs where 
individual statistics could be misleading and perhaps chilling? Should 
more detailed yet more confusing financial data be disclosed? Should 
financial disclosure occur at the point of solicitation, upon receipt of a 
donation, or merely upon request? To the regulators, disclosure of sum- 
mary financial data at the point of solicitation was essential. But the 





4. See Schaumburg, 444 U.S. at 637-38, 100 S. Ct. 836-37; Munson, 467 U.S. 961 n.9, 
967 n.16, 104 S. Ct. at 2849 n.9, 2852 n.16. 
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private sector, fearful of the effect on charitable giving, argued that 
disclosure of summary financial data was unnecessary and misleading, 
and at best should occur only upon request. 

To resolve the many complex and troublesome issues arising from the 
Supreme Court’s suggestion in Schaumburg and Munson of a ‘‘disclosure 
model,’’ a distinguished private sector advisory group was formed in 
1984 under the auspices of the National Association of Attorneys General 
to help the states develop model provisions which would protect the 
public but pass constitutional muster. The advisory committee was inti- 
mately involved in the two-and-a-half-year drafting process. The Model 
Solicitation Act resulted. 


Il. THE Monet Act Provisions: AN OUTLINE 


The Model Act has four basic components: registration, annual financial 
reporting, regulation of professional fundraisers, and enforcement powers. 
The registration provisions require a charitable organization to file a 
registration statement prior to engaging in solicitation activity. A regis- 
tration statement contains basic identification information: name, address, 
telephone number, the names of the principal operating officers, and 
other business information. Annual financial reports compel detailed 
disclosure of assets, liabilities, income and expense. Regulation of pro- 
fessional fundraisers is extensive, especially with regard to professional 
solicitors who directly solicit the public using the charity’s name. Pro- 
fessional-solicitor regulations include registration, pre-filing of contracts, 
posting bond, and post-campaign accounting. Most significantly, the Act 
requires disclosure at the point of solicitation of the fact that the solici- 
tation is a paid solicitation and of the percentage of gross revenue the 
charity is to receive. It must be stressed that disclosure of summary 
financial information at the point of solicitation is required only of paid 
professional solicitors who directly solicit contributions and not on fun- 
draising counsel who merely advise on fundraising strategies or on 
charitable organizations and their employees or volunteers. The Model 
Act’s enforcement powers include administrative-subpoena power, sus- 
pension or revocation of registration, injunctions, and civil penalties up 
to ten thousand dollars per violation. 


Ill. DiscLosuRE CONCEPT: CONSTITUTIONAL CHALLENGES 


Since the Model Act attempts to balance the competing concerns of 
the private sector and state regulators. while simultaneously embracing 
the Supreme Court’s suggestion of a disclosure statute, it (or its offspring) 
inevitably will be challenged on constitutional grounds. Two major chal- 
lenges can be expected. First, the Model Act it will be urged, denies 
equal protection by subjecting professionally-conducted solicitations to far 
more extensive regulation. Second, a compelled financial disclosure at 
the point of solicitation will be challenged on free-speech grounds. Two 
challenges have occurred already. 
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The first challenge arose in State v. Events International, Inc.° In that 
case, the Maine Supreme Court struck down a point-of-solicitation dis- 
closure statute requiring multiple disclosures, expressed as a percentage, 
of such items as administrative costs, fundraising costs, and program 
services where seventy percent or less of the amount contributed was 
applied to the charitable program. 

More significantly, on June 28, 1988, in Riley v. National Federation 
of the Blind,* the United States Supreme Court held unconstitutional the 
disclosure requirement of the North Carolina Solicitations Act.’ The statute 
required disclosure at the point of solicitation of the name of the profes- 
sional solicitor; the name and address of the solicitor’s employer; and 
the amount, expressed as an average percentage, that the employer ac- 
tually delivered to clients over the preceding twelve months. In addressing 
the third requirement, the only one challenged, the Court found that, 
since it mandated speech that a speaker would not otherwise make, it 
was content-based.* 

The Court rejected the justifications asserted by North Carolina for 
applying deferential commercial speech principles to the disclosure re- 
quirement. First, even if the speech related to the disclosure were assumed 
to be commercial (because it concerned only the fundraisers’ profit), since 
it was ‘‘inextricably intertwined with [the] otherwise fully protected 
speech’’ generally associated with charitable solicitations, the test for fully 
protected expression was warranted.® Second, the difference between 
compelled speech and compelled silence lacked constitutional significance 
since the first amendment applies to what to say as well as what not to 
say.’° Third, the Court rejected the distinction between compelled state- 
ments of opinion and fact, since both burden protected speech."? Accord- 
ingly, the Court found that the speech was subject to ‘‘exacting [flirst 
[aJmendment scrutiny.’’” 

The Court concluded that the state’s interest in disclosure did not 
justify the statute’s requirement of compelled speech. Donors, who are 
most likely aware that a portion of their donations will go to the costs 
of solicitation, may inquire as to how much will go to charity. Moreover, 
the requirement unduly burdened and discriminated against small, un- 
popular charities which, although legitimate, incur high costs.** The Court 
suggested that more narrowly-tailored solutions might accomplish the 
state’s objectives and thus comport with first amendment requirements. 





5. 528 A.2d 458 (Me. 1987), cert. denied, 1988 U.S. LEXIS 3112. 
6. 108 S. Ct. 2667 (1988). Compare Riley (seven-two majority) with Munson, 467 U.S. 
947, 104 S. Ct. 2839 (1984) (five-four majority). 
. N.C. Gen. Stat. § 131C-16.1 (1986). 
. 108 S. Ct. at 2677. 
. Id. 


. Id. at 2678. 
. Id. 
. Id. at 2679. 
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For example, the state could publish the detailed financial-disclosure 
forms which professional fundraisers are required to file or the State 
could strictly enforce its antifraud laws.’* Additionally, in a dictum, the 
Court deemed constitutional the compelled disclosure of the professional 
status of a fundraiser.’ 

The Court also found the statute’s definition of ‘‘reasonable fees’’ 
unconstitutional, since determining the legality of fundraisers’ fees by 
percentages was not narrowly tailored to the State’s interest in preventing 
fraud.'* In addition, its licensing requirements were unconstitutional since 
they imposed delays compelling silence.” 


IV. REASONS COLLEGES AND UNIVERSITIES ARE No LONGER EXEMPT 


In the past, colleges and universities were exempt from solicitation 
regulation, the perception being that regulation of institutions of such 
inherent integrity was unnecessary. Unfortunately, as a by-product of the 
successful free-speech challenges in Schaumburg and Munson, legal at- 
tacks on solicitation statutes became far more sophisticated and compre- 
hensive. Challenges were mounted against sections of state solicitation 
acts which exempted groups ranging from educational organizations to 
volunteer fire associations. It was not uncommon to find a dozen or more 
exemptions in state statutes, most often based on lobbying efforts and 
other political considerations. The exemption provisions became easy 
targets for equal protection challenges. 

The equal protection doctrine, arising under the fourteenth amend- 
ment,’* requires the state to treat all persons and organizations alike under 
like circumstances and conditions, both in privileges conferred and lia- 
bilities imposed.** If the state intends disparate treatment, the doctrine of 
equal protection requires strict scrutiny when fundamental rights such as 
speech are at stake.2” Schaumburg and Munson clearly established that 
solicitation statutes regulate protected first amendment expression. The 
strict scrutiny standard requires the challenged provision to protect a 
compelling state interest and be tailored precisely to accomplish that 
end.?1 The United States Supreme Court articulated this standard in an 
earlier opinion: ‘“‘Broad prophylactic rules in the area of free expression 
are suspect. Precision of regulation must be the touchstone... .’’” 





14. Id. 

15. Id. at n.11. But see id. at 2681 (Scalia, J., concurring in part). 

16. Id. at 2673. 

17. Id. at 2680. 

18. U.S. Const. amend. XIV. 

19. See 16B C.J.S. Constitutional Law § 700 (1985); 16A Am. Jur. 2d Constitutional Law 
§ 738 (1987). 

20. See Shapiro v. Thompson, 394 U.S. 618, 638, 89 S. Ct. 1322, 1333 (1969). 

21. See Village of Schaumburg v. Citizens for a Better Environment, 444 U.S. 620, 637, 
100 S. Ct. 826, 836 (1980). 

22. NAACP v. Button, 371 U.S. 415, 438, 83 S. Ct. 328, 340 (1963). 
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Exemption provisions are, under a strict scrutiny standard, suspect 
because they create separate classifications and inherently discriminate. 
Favored organizations or classifications are exempt and others are not; 
those not favored are subject to extensive regulation and disclosure 
requirements. 

Viewed in this light, exemptions based on convenience and political 
considerations simply could not survive. More particularly, the exemption 
previously accorded colleges and universities was deemed to be consti- 
tutionally unscund.?? There was simply no rational basis, much less a 
compelling state interest, which could justify regulation of the March of 
Dimes, for example, but not Harvard University. Thus, to satisfy equal 
protection requirements, the Model Act provides exemptions for only 
three categories of organizations. First, religious organizations are ex- 
empted because the drafters believed that such an exemption is mandated 
by the first amendment’s guarantee of separation of church and state. 
The second exemption is for candidates for office and for political parties 
which are not truly charitable organizations but might be viewed as such 
in light of the Model Act’s broad definition of the term charitable 
organization. Third, an administrative convenience exemption covers small 
voluntary organizations that receive very limited contributions during a 
fiscal year. 

Finally, under the Model Act, the fact that a college or university 
solicits only alumni as opposed to the general public makes no difference; 
nor does the fact that it solicits only from a few alumni in a particular 
state. While an argument was advanced that the Model Act should be 
restricted to solicitation of the general public and not applied to mem- 
bership or alumni fundraising, again no compelling state interest justified 
nonregulation of membership organizations or alumni fundraising. Stated 
another way, under the standard of strict scrutiny required by the equal 
protection doctrine, nothing justified exempting certain charitable organ- 
izations solely because they solicited only from members or alumni. 
Members or alumni in many instances comprise very large classes. In 
addition, the general public is often solicited for charitable causes in the 
guise of potential membership in the organization. No compelling state 
interest justified the classification, and there was no precise way to tailor 
narrowly such an exemption. 

Thus, in the end, there was thought to be no constitutionally permissible 
way to exempt educational fundraising generally and membership or 
alumni fundraising in particular. It should also be kept in mind that all 
national charities register and file annual financial-disclosure statements 
in many states simultaneously even though their financial return in certain 
states may be very limited. 





23. See Shapiro, 394 U.S. at 638, 89 S. Ct. at 1333; First Nat’] Bank v. Bellotti, 435 
U.S. 765, 784-85, 98 S. Ct. 1407, 1420 (1978). 
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V. IMPACT ON COLLEGES AND UNIVERSITIES 


What does the loss of exemption mean to colleges and universities? 
What will be required of them? First, they will have to register and file 
annual financial-disclosure statements in any state in which they contract 
with professional fundraisers to raise funds and in any state which has 
a solicitation statute without an educational exemption. That presents the 
possibility of fifty different registrations. The need to register annually 
and file complex financial-disclosure statements in many states will, of 
course, create a significant administrative burden for the institution in- 
volved. Although the concept of a uniform registration statement has 
been discussed for years, the states have been unable to agree on a format 
and it does not appear they will in the near future. Each state has different 
fundraising problems and different political climates. These factors have 
thus far precluded agreement. 

Second, professionally-managed fundraising campaigns will have to 
comply with the complex and extensive provisions relating to professional 
fundraisers. Independent legal expertise will likely be required to insure 
that no violations of law occur prior to, during, and after a fundraising 
campaign. : 

Finally, the Model Act clearly exposes the institution and its officers, 
directors, and employees to increased liability. For instance, section 17 
of the Act makes such individuals trustees and therefore fiduciaries with 


respect to the collection and expenditure of contributed funds. The ‘‘trust’’ 
standard of care is far higher than the normal business standard of 
conduct. The trust standard raises the possibility of personal liability for 
officers, directors, and employees. In addition, section 18 imposes fines 
of up to ten thousand dollars for violations of the Act. 


CONCLUSION 


Twenty-six status have proposed or enacted solicitation statutes since 
adoption of the Model Act. The Model Act would subject colleges and 
universities to registration and annual financial reporting. Professionally- 
managed fundraising campaigns would be subject to additional regulatory 
requirements. 

In view of the potential for personal liability of unsuspecting officers, 
directors, or employees, and the potential for institutional liability, af- 
fected institutions should be certain their fundraising campaigns comply 
with applicable solicitation statutes by engaging a competent advisor or 
through their own administrative efforts. Furthermore, an educational 
umbrella organization, such as the Counsel for Advancement and Support 
of Education (CASE), should monitor legislative efforts in the area as well 
as lobby for a single uniform report that could be used in all states. Such 
an effort would reduce substantially the administrative burden on affected 
colleges and universities. 











Institutional Review Boards in the 
University Setting: Review of 
Pharmaceutical Testing Protocols, 
Informed Consent and Ethical 
Concerns 


INTRODUCTION 


The long journey that drug manufacturers and other research sponsors 
take to the marketing of a new pharmaceutical product very often stops 
for a prolonged period of time at a university. This institutional layover 
is the site of human-subjects testing where researchers hope to ascertain 
the drug’s efficacy. Typically, either a private pharmaceutical manu- 
facturer or the federal government funds the testing of new drugs. In 
either case, this area of research is both federally regulated and laden 
with potential liability for the unwary university. 

Historically, the university medical center has stood at the forefront 
of countless medical breakthroughs. Physicians and researchers have 
first implemented innovative procedures, substances, and technologies 
there. This position at the cutting edge of medical research makes the 
university medical center a challenging and exciting place for doctors— 
as teachers, as researchers, and as students—to advance the collective 
knowledge of their profession. Accompanying these opportunities, how- 
ever, are both duties and risks for all parties concerned. 

This Note first reviews the process of the Food and Drug Adminis- 
tration (FDA)? approval of investigational new drugs (INDs)*; second, 
it analyzes the federally mandated institutional review board (IRB), 
including its use by and potential liabilities for universities; finally, 
this Note examines two important areas of university interest regarding 





1. Flannery, Should It be Easier or Harder to Use Unapproved Drugs and Devices?, 
Hastincs CENTER Rep., Feb. 1986, at 17, 19. 

2. 21 U.S.C. § 355(a) (1982 & Supp. IV 1986). Before 1906, anyone could sell 
medicines containing narcotics such as morphine and cocaine without restriction. The 
federal government maintained little control over quack remedies and contaminated drugs. 
With the passage of the Food and Drug Act of 1906, the FDA obtained authority to act 
against adulterated and misbranded drugs. However, the FDA gained this authority to 
act only after the manufacturer marketed a drug to unsuspecting consumers. Flannery, 
supra note 1, at 18. 

3. A ‘‘new drug’’ is any drug not generally recognized among experts as safe and 
effective for use under the conditions prescribed. 21 U.S.C. § 321 (1982). An ‘‘investi- 
gational new drug’’ (IND) is a new drug, antibiotic drug, or biological drug used in a 
clinical investigation. Investigational New Drug Application, 21 C.F.R. § 312.3 (1988). 


185 





186 JOURNAL OF COLLEGE AND UNIVERSITY LAW (Vol. 15, No. 2 


the functioning IRB: informed consent and the ethics of human-subjects 
research. 


I. FDA APPROVAL OF INVESTIGATIONAL NEW DRUGS 


Before a pharmaceutical company may market a drug in the United 
States, the product must pass a series of clinical tests. The 1938 Federal 
Food, Drug, and Cosmetic Act* prohibits the introduction into interstate 
commerce of any new drug that is not the subject of a new-drug 
application approved by the FDA. In order to obtain this approval, a 
sponsor must submit test data establishing the safety and effectiveness 
of the new drug.°® 

The FDA has defined three stages within the clinical segment of drug 
research. Phase I includes all pharmacology studies in normal (non- 
diseased) human volunteers® as well as in the target patient population. 
These studies evaluate the drug’s effect on the body in relation to its 
proposed treatment purpose and uncover potential adverse reactions.’ 
Phase II explores safety and efficacy through rigidly controlled clinical 
trials. Phase II involves expanded studies in multiple locations to 
validate safety and efficacy in a larger patient population and to explore 
issues such as drug interactions.* Much of this testing takes place at 
universities around the country. 

The FDA has promulgated regulations setting forth the specific re- 


quirements for FDA approval of an investigational use of a new drug 





4. 21 U.S.C. §§ 301-392 (1982 & Supp. IV 1986). The 1938 Act strengthened the 
FDA by requiring manufacturers to submit proof of a new drug’s safety to the FDA before 
putting the drug on the market. The Act also enhanced the FDA’s authority to prohibit 
false claims for drugs. Flannery, supra note 1, at 18. 

5. 21 U.S.C. § 355(b) (1982 & Supp. IV 1986). 

6. It is important to distinguish between the therapeutic and non-therapeutic context 
in the area of human research. A therapeutic research protocol using a human subject 
attempts to benefit the subject/patient directly (effective medical therapy). Non-therapeutic 
research is not directed toward providing a benefit to the subject, but attempts to discover 
data which will lead to general knowledge. Thus therapeutic research will use the target 
patient population while non-therapeutic studies will use normal (nondiseased) human 
volunteers. Whitlock v. Duke Univ., 637 F. Supp. 1463 (M.D.N.C. 1986), aff’d, 829 F.2d 
1340 (4th Cir. 1987). 

However, some experts consider the therapeutic versus non-therapeutic distinction 
invalid. For them, the applicable risk/benefit standards comprise the real difference. 
Therapeutic can refer to a drug use which is either nonvalidated or standard (accepted). 
In this instance, the relation of benefits to risks should be at least as favorable to the 
subjects as that presented by any available alternative. By comparison, research is 
designed to contribute to generalized knowledge. Here, if the risks involved exceed those 
normally encountered in a person’s daily life or in routine medical or psychological 
exams, ethical research may require review at a national level. R. Levine, ETHICS AND 
REGULATION OF CLINICAL RESEARCH 8 (1986). 

7. Hurley, Planning Research and Development of New Drugs to Assure Regulatory 
Approval, 39 Foop Druc Coso. L.J. 312, 313-15 (1984). 

8. Id. 

9. Id. 
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or device.*® The sponsor of the research must first submit an application 
for an IND." Application items most relevant to this Note include a 
description of the investigational plan, copies of the forms and infor- 
mational materials relating to informed consent, and assurance that the 
investigation has been or will be approved by an IRB.’ 

An IND involving significant risks requires approval, both IRB and 
FDA, before the clinical investigation may begin.** The IRB review 
ensures that risks to subjects are minimized and are reasonable in 
relation to both the anticipated benefits to the subjects and the impor- 
tance of the knowledge expected from the investigation. The IRB review 
also ensures that investigators will equitably select subjects and seek 
informed consent.’* Finally, the IRB requires that the research plan 
provide for monitoring of the data to assure the safety of subjects and 
that mechanisms exist to protect the privacy of subjects and the con- 
fidentiality of records.’ 

Part II of this Note focuses upon the review of the potential protocol*® 
by the university IRB. An examination of the applicable federal regu- 
lations and the reasoning behind the IRB will aid in understanding the 
IRB’s central role in university medical centers and the risks that role 
may pose to these institutions. 


II. THE INSTITUTIONAL REVIEW BOARD 


Historically, the public has retained little or no control over scientific 
research.’”? Not until 1966 did concern for the rights of the human 
subjects who participated in biomedical and behavioral research prompt 
the government to develop an extensive regulatory system of local 
institutional boards. 





10. Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 355(b) (1982 & Supp. IV 
1986). 

11. Id. , 

12. Id. The application must also contain a list of the investigators and a summary 
of their training and experience, as well as a list designating each institution at which 
researchers may conduct a part of the investigation. Id. 

13. See Flannery, supra note 1, at 19. 

14. Equity in subject selection encompasses both efforts to provide equal access to 
new drugs and to avoid placement of the burdens of research upon any one class of 
persons, especially a class who may not later be able to take advantage of the benefits 
of research. For example, the indigent, prisoners, the mentally infirm, and other groups 
may not be able to exercise truly ‘“‘voluntary’’ and ‘‘informed’’ consent. NATIONAL COMM’N 
FOR THE PROTECTION OF HUMAN SUBJECTS OF BIOMEDICAL AND BEHAVIORAL RESEARCH, BELMONT 
Rep. (1978). 

15. See Flannery, supra note 1, at 19. This Note will not address the issues of 
disclosure and confidentiality of patient/subject records. 

16. A protocol, the research plan submitted to the IRB for approval, outlines meth- 
odology, subject selection procedures, and informed consent provisions. See Shannon & 
Ockene, Approving High Risk, Rejecting Low Risk: The Case of Two Cases, IRB, Jan./ 
Feb. 1985. 

17. Robertson, The Law of Institutional Review Boards, 26 UCLA L. REv. 484 (1979). 
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In that year, Surgeon General William Stewart promulgated the United 
States Public Health Service Directive on human-subjects research" that 
was destined to affect the conduct of research in the United States. The 
directive stated that the Public Health Service would not support 
research unless the grantee institution had specified how it intended 
to ‘‘provide prior review of the judgment of the principal investiga- 
tor.’’*® Since that time, the directive has assumed an important role in 
many university decisions regarding the IRB. 

Currently, most academic institutions use some IRB process for ap- 
proving human-subjects research whether or not the Department of 
Health and Human Services (HHS) funds the project.” Any project 
involving humans needs the same protection of subjects, and the ap- 
proach is a valuable method through which universities can eliminate 
invalid protocols. In addition, a university with some HHS- and some 
privately-funded protocols may implicitly assume the burden of a stan- 
dard of IRB approval for all human-subjects research when it uses that 
model for the government-funded projects. Consequently, the topics 
covered in this Note apply generally to any IRB-approved research 
conducted in a university setting regardless of its funding source. The 
federal government closely regulates the IRB model as research insti- 
tutions use it in their approval of HHS-funded protocols. It is helpful 
to examine the events leading to these regulations in order to under- 
stand the goals, as well as both governmental and societal expectations, 
of the IRB. 


A. Prelude to the IRB: Rationale 


As early as 1935, the courts addressed the issue of human-subjects 
research. The Michigan Supreme Court in Fortner v. Koch?’ asserted 





18. Vanderpool & Weiss, False Data and Therapeutic Misconception: Two Urgent 
Problems in Research Ethics, Hastincs CENTER REP., Apr. 1987, at 16. 

19. Katz, The Regulation of Human Experimentation in the United States—A Personal 
Odyssey, IRB, Jan./Feb. 1987, at 1. 

20. A 1985 survey of 100 colleges and universities attempted to identify the various 
local human-subjects research review procedures used by academic institutions for non- 
HHS-funded research. It found that 17% of those surveyed used a Centralized IRB; that 
is, the IRB reviewed every proposed research project involving human subjects. This 
time-consuming procedure was limited to smaller institutions, most with fewer than 10 
IRB actions per year. 

A second category used an Ad Hoc IRB Subgroup. One or several members of the IRB 
served in an ad hoc fashion to review specific projects, typically those related to that 
member’s expertise. Sixty-two percent of the respondents, including Johns Hopkins and 
Yale, used this model. 

A third category (19%) used Dispersed Independent Groups in which the review of 
non-HHS-funded human-subjects research occurred at the department, school/college, or 
center/institute level. Under this approach, final approval authority resided in the de- 
partment, school, or center. 

Of all those responding, only two schools reported that they had no provision for 
review of human-subjects research that was not funded by HHS and therefore required 
no IRB action. Stopp, The Internal IRB Structure: Models in Academic Settings, IRB, 
Nov./Dec. 1985, at 9. 

21. 272 Mich. 273, 261 N.W. 762 (1935). 
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that human experimentation must rest on two pillars: first, knowledge 
and consent of the patient, and second, ‘‘not too radical deviation from 
accepted standards of practice.’’? 

The first major effort of the law to grapple with the problems of 
modern biomedical research occurred at the prosecution of Karl Brandt 
and others by the Nuremberg Military Tribunal?’ for the method used 
by the Nazis in human medical experiments in World War II concen- 
tration camps.‘ A set of principles embodying moral, ethical and legal 
concepts for acceptable experiments became the standard against which 
the Tribunal measured the activities of those defendants.?° That standard 
later served as a point of departure for establishing guidelines for 
human-subjects research in the future.”® 

During the 1960s and 1970s, several research projects conducted in 
an unacceptable manner received widespread publicity and extensive 
official scrutiny.?” Their disclosure contributed to the support for closer 
research supervision and eventually led to the current federal regulatory 
guidelines.”* 

These events demonstrated the need for institutional review both 
prior to and during research involving human subjects to protect the 
rights and welfare of those subjects. Although procedures, policy doc- 
uments, and codes cannot in themselves guarantee the investigator’s 
integrity, supervision through institutional processes diminishes the 


likelihood that ethical and legal abuses of the investigator-subject re- 
lationship will occur. Institutional review recognizes the dangers of 
relying on the investigator to assess and protect the interests of the 
subject when a potential or actual conflict exists between the investi- 
gator’s or sponsor’s interests and the interests of the subjects. The 
legitimate interests of the university properly lie with both groups.”® 





22. Id. at 282, 261 N.W. at 765. 

23. N. HERSHEY & R. MILLER, HUMAN EXPERIMENTATION AND THE LAW 5 (1976). 

24. Id. 

25. Id. 

26. Id. Indeed, some courts and many researchers still refer to this basic ideal for 
guidance in the conduct of human-subjects research. See, e.g., Whitlock v. Duke Univ., 
637 F. Supp. 1463, 1471 (M.D.N.C. 1986), aff'd, 829 F.2d 1340 (4th Cir. 1987). 

27. Among these was the injection of human cancer tissue into 22 patients at Jewish 
Chronic Disease Hospital. Researchers did not inform the subjects that the injected 
material contained live cancer cells because ‘‘the investigators wished to avoid both 
emotional responses from the patients and refusals of participation.’’ HERSHEY & MILLER, 
supra note 23, at 6-9. At Milledgeville State Hospital, an institution for patients with 
mental disorders, researchers administered investigational drugs to subjects without the 
consent of either the attending physician or the patient. In yet another study, an 
investigation of untreated syphilis, researchers withheld treatment from a control group 
of syphilis patients and took steps to keep the subjects from obtaining treatment from 
other sources. Id. 

28. In probably the most influential piece published, an article by Dr. Henry Beecher, 
the author cited 22 examples of unethical or questionably ethical studies with human 
subjects. BIOMEDICAL ETHICS AND THE LAW 215 (J. Humber & R. Almeda ed. 1979). 

29. The university finds itself on both sides of this tension. It is legally and ethically 
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B. Federal Regulation of the IRB 


Federal regulations laying out the guidelines for the IRB specifically 
state that the ‘‘parent institution is presumed to be responsible for the 
operation of an IRB, and the FDA will ordinarily direct any adminis- 
trative action . . . against the institution.’’*° The university, then, could 
be held directly responsible for the IRB when it acts within the scope 
of its function as a review body. 

Under these federal regulations, negligent operation of an IRB could 
disqualify the IRB to review or the university to conduct HHS-funded 
research.*? The regulations outline a detailed process of warnings and 
reviews before imposing actual sanctions.*? While enumerating no spe- 
cific legal liability, these sanctions have two very important implica- 
tions for the university. First, for many universities, HHS-funded research 
comprises a large part of the total research program, and cessation of 
that funding would result in a drastic reduction in allowable projects. 
The possible consequences include: 


(1) loss of operating research funds; 

(2) greater difficulty in attracting highly respected investigators to 
teach and research at the university; 

(3) loss of prestige in the research community; 

(4) inability to attract quality research students; and 

(5) hesitation by private sponsors to fund research at the sanctioned 
university. 


Second, courts may view the regulations as an indication of legislative 
intent to hold universities legally liable for IRB actions. This sort of 
imputed liability rests on the theory of respondeat superior and agency 
law. The doctrine of respondeat superior embodies the idea that the 
negligence of one may be imputed to another who exercises ‘‘control’’ 
over the actor. Under the doctrine, a principal is held liable to a third 
person for the agent’s torts, even though the principal did not command 
or expressly authorize the specific act, provided the agent acted within 
the scope of authority or employment.** All actions of the IRB fall 
within the control and direction of the university. In addition, univer- 
sities employ most IRB members and many individual investigators, 
further supporting a theory of imputed liability. 





obligated to approve and oversee only qualified research protocols through its IRB, yet 
the academic institution also has a strong interest in attracting as much research as 
possible to its facility. The university receives huge benefits from a successful research 
program, but it must also appreciate its duty to protect the subjects of human research. 
See Robertson, supra note 17, at 484. 

30. Institutional Review Boards, 21 €.F.R. § 56.120(c) (1988). 

31. Id. § 56.121(a). 

32. Id. § 56.120(a)-(c). 

33. W. KEETON, PROSSER AND KEETON ON THE LAw OF Torts § 69, at 499-501 (5th ed. 
1984). 
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C. IRB Composition 


The institutional review board must consist of at least five persons* 
of varying backgrounds and ‘“‘shall be sufficiently qualified through the 
experience and expertise of its members, and diversity of its members’ 
backgrounds ... to promote respect for its advice and counsel in 
safeguarding the rights and welfare of human subjects.’’*> The board 
may not consist entirely of persons affiliated with the university or part 
of a single professional group.** 

Within these regulatory limits, the university retains broad discretion 
over the IRB. The academic institution determines IRB composition, 
policy, and procedures with minimal control by HHS. For example, 
the university can select the members and determine the representation 
from the research and larger communities. It can determine the number 
of boards that it will establish, precise procedures, voting rules, and 
procedural rights of investigators. The university also can set the extent 
of monitoring systems, the principles applicable to the review of re- 
search, and any appeals procedure from adverse IRB determinations. 
The university may choose whether to use advocates representing the 
interests of subjects, either at the IRB-review level or in the recruitment 
of subjects.*” It may decide whether to insure IRB members against 
liability or to compensate subjects for injuries suffered during research.** 

The university IRB acts within the control of the university, and 
courts may characterize it as the university’s agent. Thus, when the 
IRB takes negligent action and assumes the corresponding liabilities, 
the university does likewise. 


D. IRB and Investigator 


The university IRB and the investigator should develop a cooperative 
relationship. In general, both have the same objective—the conduct of 





34. Protection of Human Subjects, 45 C.F.R. § 46.107(a) (1987). 

35. Id. 

36. Id. § 46.107(c)-(d). Cases promoting a reasonable person standard for informed 
consent offer a strong impetus to the university to appoint at least one IRB member 
unaffiliated with the scientific community. Unencumbered by research interests, that 
person could truly represent the view of the reasonable non-scientific person. For an 
explanation of this standard, see infra notes 101-18 and accompanying text. 

37. Use of advocates can be especially beneficial when dealing with special subject 
classes—e.g., the elderly, the mentally ill, or prisoners. R. LEviNE, supra note 6, at 130- 
34. 

38. Robertson, supra note 17, at 493. A university could establish a compensation 
system to encourage individuals to take certain risks of injury to serve societal interests. 
In addition, the lack of available compensation for research-induced injury itself presents 
a material risk: ‘‘one can easily envisage a successful suit against the investigator . . . 
and the institution for medical expenses, lost earnings, and pain and suffering resulting 
from a non-negligently caused research injury, in which the subject claims that if he had 
been informed that injuries are not compensated, he would not have participated.”’ R. 
LEVINE, supra note 6, at 157. 
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responsible, ethical, and effective human-subjects research. The inter- 
action of these parties itself can be crucial to the success or failure of 
the protocol. More important to the university, the extent to which its 
IRB considers a researcher’s intangible qualities in its decision to accept 
or reject the protocol can affect subsequent university liability. 

The university IRB admittedly considers factors other than the re- 
search design of a particular protocol. One of the most important of 
these factors is the past record of the researcher. Henry Beecher wrote 
in 1966 that ‘‘[aJn even greater safeguard for the patient than consent 
is the presence of an informed, able, conscientious, compassionate, 
responsible investigator, for it is recognized that patients can, when 
imperfectly informed, be induced to agree, unwisely, to many things.’’*® 
Beecher suggested that certain characteristics of researchers are vitally 
important to the well-being of research subjects. He included moral 
virtues and acquired habits or dispositions to conduct research in a 
certain manner. An IRB should and, according to authorities, does 
consider such characteristics.*° In a decision by the University of Mas- 
sachusetts IRB to accept one high risk protocol,*! an important factor 
was the investigator’s ‘‘excellent track record in terms of trustworthi- 
ness, exemplified by his willingness to report immediately any problem 
in research by notifying the appropriate people.’’*2 

Clearly, IRBs do consider the investigator’s reputation as they review 
a protocol. While a researcher’s reputation may not be decisive in most 
cases, it may make a difference when other risk/benefit analysis yields 
a Close call. In those situations, the validity of IRB consideration of the 
investigator’s reputation comes into play. 

Investigators may have the right to require that IRBs exercise reason- 
able care in reaching decisions that restrict their research. Such a right 
would derive from the investigator’s contractual right to conduct re- 
search that meets HHS and university guidelines for human-subjects 
research.** An investigator who lost a research grant or research sub- 
jects, or otherwise suffered damages as a result of IRB decisions not 
made in good faith, in timely fashion, or with reasonable care might 
have a claim against the university for tortious interference with con- 
tractual relations. While courts ordinarily would require a finding of 





39. H. BEECHER, RESEARCH AND THE INDIVIDUAL: HUMAN STUDIES 289 (1970). 

40. Levine, The IRB and the Virtuous Investigator, IRB, Jan./Feb. 1985, at 7, 8. 

41. The protocol imposed the following major risks: the possible delay of therapy 
during heart attack while the investigator negotiated consent with the subject; the risk 
of cardiac catheterization during a heart attack; extra x-rays taken during cardiac cathe- 
terization; use of a genetically engineered medication with very limited use in human 
subjects; and a second cardiac catheterization that was not a necessary part of the 
treatment. Id. at 7. 


42. Id. 

43. See Robertson, supra note 17, at 528. 

44. See generally W. PRossER, HANDBOOK OF THE LAW OF TorRTS 927-46 (4th ed. 1971). 
This Note does not attempt to address the issue of a constitutional right to research. For 
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intentional or malicious interference with contractual relations before 
allowing any recovery, they could find an implied contractual duty for 
the university to exercise care when restricting research. An IRB’s 
rejection of a protocol due to its perceptions about an investigator, 
whether based on fact or fiction, could lead to potential university 
liability.** 

One suggested remedy for this problem would exclude the investi- 
gator from IRB deliberations. This may not solve the problem effectively, 
however, since the IRB often needs the researcher present to answer 
questions. Also, in most universities, one or more IRB members will 
know the investigator and have had ample opportunity to form opinions 
regarding his or her ability to act in accord with moral principles, rules 
or ideals. If it does consider investigator reputation, the IRB should 
base that analysis upon documented incidents of past conduct or prior 
university experience with the particular investigator, not upon a gen- 
eral perception in the research community or upon word of mouth. A 
university that could demonstrate that its IRB acted reasonably to protect 
subjects in accordance with articulated standards could probably suc- 
cessfully defend such a suit. 


E. University Responsibilities to Human Subjects 


Though usually awarded because of a particular investigator’s talent 
and knowledge, grants and contracts for research involving human 
subjects typically flow to the university.** Thus, universities conducting 
such research must administer the accompanying funds and assume a 
variety of responsibilities dependent upon the requirements imposed 
by the project sponsor. In order to provide for the adequate discharge 
of this institutional responsibility, HHS forbids any HHS-funded activity 
which involves human subjects unless an IRB has reviewed and ap- 
proved such activity.*? HHS also requires that the institution submit a 
certification of such review and approval in accordance with the re- 
quirements of the applicable regulations.** 

The university, then, assumes the primary responsibility for protec- 
tion of subjects in HHS-supported studies. The IRB, the corresponding 
review mechanism for such activities, must grant approval and oversee 
the proper conduct of human research within the university. 





analysis of that issue, see Attanasio, Does the First Amendment Guarantee a Right to 
Conduct Scientific Experiments?, 14 J.C.U.L. 435 (1988); Ferguson, Scientific Inquiry and 
the First Amendment, 64 CorRNELL L. REv. 639 (1979); Robertson, supra note 17, at 498; 
Robertson, The Scientist’s Right to Research: A Constitutional Analysis, 51 S. CAL. L. 
REv. 1203 (1978). 

45. See Robertson, supra note 17, at 529. 

46. See HERSHEY & MILLER, supra note 23, at 75. In the case of privately sponsored 
research, the individual pharmaceutical manufacturer generally will contract with the 
university to carry out the needed study. 

47. Institutional Review Boards, 21 C.F.R. § 56.103(a) (1987). 

48. Id. 
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1. HHS-Imposed Standards of Operation 


Although HHS regulations grant universities broad discretion over 
the structure, composition, and operation of the IRB, universities must 
meet certain standards in operating IRBs in order to be eligible for HHS 
research funds. Each institution receiving grant or contract support for 
research involving human subjects must provide a written assurance to 
HHS regarding review and approval by the IRB of supported activities.*° 

This policy requires that a university-created IRB conduct a prior 
review of research involving human subjects to determine whether the 
research will place subjects at risk, and if so, whether: 


(1) the sum of the benefits to the subject and the importance of 
the knowledge to be gained so outweigh the possible risks as to 
warrant a decision to allow the subject to accept these risks; 

(2) the proposed protocol will protect the rights and welfare of 
any such subjects; and 

(3) the researcher will obtain legally effective informed consent by 
adequate and appropriate methods.*° 


An institution having a significant number of HHS-supported projects 
and activities involving human subjects may submit a general assurance 
which covers all such activity.51 However, the university with a single 


activity or project must submit a special assurance describing the review. 
and implementation procedures for that particular project.* 

The federal regulations also provide that even general assurances 
must include a statement of principles which will govern the institution 
in the discharge of its responsibilities for protecting subjects’ rights 
and welfare.** Policy decisions in some tangible form should appear in 
the statement of principles. 

The following discussion of the purposes of such a statement makes 
clear that any university should articulate the principles guiding its 
research, whether or not such research is federally supported. The 
statement of principles serves the following purposes: 


(1) it informs the investigators of the rules that govern their 
research proposals and activities; 

(2) it provides standards the board applies in review of protocols 
and periodic review of ongoing projects; 





49. Id. § 56.108(a). 

50. Robertson, supra note 17, at 491. Chief among the responsibilities of the IRB is 
risk/benefit analysis of the proposed protocol and assurance of adequate informed consent. 
Id. 

51. Protection of Human Subjects, 45 C.F.R. § 46.103(a) (1987). 

§2. Id. 

53. Id. § 46.103(b)(1). 
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(3) it signifies to prospective subjects that there is an institutional 
policy for oversight of research activities; and 

(4) it evidences a standard that the university administration can 
apply to test charges by individual subjects, the media, sponsors 
of research, or an outside organization that inappropriate or illegal 
activity in the conduct of research has occurred. 


While the articulation of these principles and purposes benefits the 
university by providing clear guidelines for the IRB and individual 
researchers, it has some unanticipated consequences as well. The same 
written policy guidelines that allow the IRB to function effectively may 
be used as evidence against the university in establishing the standard 
applicable to its research activities.5* Nonetheless, given the purposes 
of the IRB and its essential role in protecting human research subjects, 
carefully considered and documented guidelines should do more good 
than harm. 


2. A Pharmaceutical Application: Treatment Use of INDs 


On May 22, 1987, the FDA published its final rule specifying re- 
quirements for treatment use and sale of INDs.** The FDA intended the 
tule ‘‘to facilitate the availability of promising new drugs to desperately 
ill patients’’*” without disrupting the orderly conduct of new drug 
development. A secondary objective was ‘‘to obtain additional data on 
the drug’s safety and effectiveness.’’** Though the main objective seems 
more closely akin to medical practice than to clinical investigation, the 
investigatory functions of the treatment-IND bring it within the scope 
of IRB approval. Though certainly well-intentioned, the rule presents 
some problems to the IRB, to investigators, to patients, and thus to the 
university as well. 

The FDA outlined four criteria for permitting treatment use of an 
investigational new drug: 


(1) the drug is intended to treat a serious or immediately life- 
threatening disease;*° 





54. HERSHEY & MILLER, supra note 23, at 78. 

55. In a corollary situation, one case allowed hospital bylaws and American Hospital 
Association accreditation standards adopted by defendant hospital as evidence of the 
affirmative duties of that hospital. Darling v. Charleston Community Memorial Hosp., 33 
Ill. 2d 326, 329-32, 211 N.E.2d 253, 256-57 (1965), cert. denied, 383 U.S. 946, 86 S. Ct. 
1204 (1966). The plaintiff used these documents to establish the standard of care owed 
to the patient. Id. 

56. 52 Fed. Reg. 19,466 (1987) (codified at 21 C.F.R. § 312.34 (1988)). The rule 
allows a patient’s physician to prescribe a drug not yet FDA-approved in certain exten- 
uating circumstances. 

57. Id. 

58. Id. 

59. 21 C.F.R. § 312.34(b)(1)(i) (1988). This requirement covers a stage of a disease in 
which there is reasonable likelihood that death will occur within a matter of months or 
during which premature death is likely without early treatment. Levine, FDA’s New Rule 
on Treatment Use and Sale of Investigational New Drugs, IRB, July/Aug. 1987, at 1. 
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(2) no comparable or satisfactory alternative drug or other therapy 
is available to treat that stage of the disease in the intended patient 
population;© 

(3) the drug is under investigation in a controlled clinical trial or 
all clinical trials have been completed; and 

(4) the sponsor of the controlled clinical trial is actively pursuing 
marketing approval of the IND with due diligence.™ 


In addition to meeting these four requirements, all treatment use of 
INDs must comply with the FDA’s IND regulations. This means that 
the investigators must comply with regulations calling for informed 
consent and IRB review. This requirement places the university on a 
precarious middle ground between the need to review treatment use of 
INDs, as it does any other human-subjects research, and the intensely 
therapeutic nature of this type of protocol. The FDA offers these reasons 
for its requirement of IRB review: 


IRBs are well placed to determine the adequacy of informed 
consent. Knowledgeable about the reputation and competence of 
local practitioners whese work they oversee, these IRBs may also 
be better able to provide greater insight into the potential benefits 
than can be gained by review by a distant IRB or by the FDA. 
Also the need for review may be greater when practitioners are 
permitted to charge for investigational new drugs.” 


While IRBs can easily determine the adequacy of informed consent, 
they face some difficulty in reviewing a physician’s decision to use a 
particular IND. The IRB will find itself tempted to consider the phy- 
sician’s competence and reputation, given the more intense fiduciary 
relationship. Also, in the view of some researchers, the IRB usually 
defers to other agents and agencies generally held responsible for such 
determinations, such as hospital and departmental staff committees and 
industrial sponsors.® 





60. 21 C.F.R. § 312.34(b)(1)(ii) (1988). The FDA requires the absence of an alternative 
therapy before granting a treatment IND due to major underlying principles that this 
drug would be necessary to fill an existing gap in the available medical therapies. 
However, a patient/subject would meet the criterion if he or she could not tolerate 
existing therapy or had other complicating diseases that made the existing therapy 
unacceptable. 52 Fed. Reg. 19,468 (1987). 

61. 21 C.F.R. § 312.34(b)(1)(iii)-(iv) (1988). 

62. 52 Fed. Reg. 19,470 (1987). The new rule also defines conditions in which drug 
manufacturers may charge for INDs. These provisions are designed to provide sufficient 
incentives for drug manufacturers to make such drugs available to patients before general 
marketing begins. Levine notes, however, that the provisions must accomplish this goal 
‘under sufficient safeguards so as to prevent commercialization of the product as well 
as to ensure the integrity of clinical trials.’’ Levine, supra note 59, at 3. 

63. Levine, supra note 59, at 2. 
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The treating physician seeks to administer promising new drugs to 
desperately ill patients. Therefore, the physician hopes that the federal 
government will create no unnecessary bureaucratic obstacles to treat- 
ment of patients for whom there are no comparable or satisfactory 
alternatives. Unlike clinical investigators, the professionals who treat 
patients with these drugs have no personal commitment to general 
knowledge, nor to the development of data to support an application 
to market a new drug. Many of them will view the requirement to draft 
a protocol and then to wait for weeks or months for IRB review and 
-approval as an important disincentive to their seeking drugs for treat- 
ment use. 

The IRB must recognize the practitioner’s unique perspective in this 
context. While the competing concerns involved in treatment INDs put 
the university IRB into a more difficult review role, the FDA has offered 
a possible escape. The FDA states that it will waive the requirements 
of IRB review when such waivers would serve the best interests of 
patients or subjects. All things considered, such waivers might be more 
likely to serve the interests of these patient/subjects than would IRB 
review. In any case, an FDA waiver would remove any possible 
university liability for IRB action or inaction. When there is doubt 
about a particular protocol, or when IRB review seems appropriate, the 
university could mandate expedited review procedures. 


3. The Duty Not to Deceive 


In addition to the obligation to abide by specific HHS-imposed guide- 
lines, the university, its IRB, and individual investigators owe some- 
thing resembling a fiduciary duty to human subjects of research. The 
special relationship between the parties generates this fiduciary duty. 
Such a duty typically arises when the parties possess an inequality of 
power, knowledge, resources, or control such that one party must trust 
and rely upon the advice, judgment, or good faith of the other. 

A Canadian court found such a duty in the researcher-subject rela- 
tionship in Halushka v. University of Saskatchewan.” In Halushka, 
the plaintiff, a student at the University of Saskatchewan, volunteered 
for a study performed at the University hospital. Investigators con- 





64. Id. at 3. As a result, Levine urges sponsors to request such waivers when they 
seem appropriate. Id. 

65. Courts have found such a relationship between physicians and patients. See 
Canterbury v. Spence, 464 F.2d 772 (D.C. Cir.), cert. denied, 409 U.S. 1064, 93 S. Ct. 
560 (1972), in which the court remarked, ‘‘we ourselves have found in’ the fiducial 
qualities of [the physician-patient] relationship the physician’s duty to reveal to the 
patient that which in his best interests it is important that he should know.”’ Id. at 782. 

66. Cupples & Gochnauer, The Investigator’s Duty Not to Deceive, IRB, Sept./Oct. 
1985, at 1, 2. 

67. 52 W.W.R. 608 (C.A. 1965). 

68. Id. at 609. 
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ducted comparative studies of anesthetics, and informed the plaintiff 
that it was a safe test, conducted many times before.® In fact, the 
researchers had never before used the anesthetic.” During the course 
of the test, the plaintiff suffered a cardiac arrest, and researchers had 
to revive him through open heart massage. Halushka sued both the 
investigators and the University. The court reasoned that the disclosure 
made to Halushka was insufficient, negated his consent, and found 
both defendants liable.” The court found that a doctor-patient relation- 
ship existed. Thus, in the experimental context, the duty imposed upon 
the investigators to those who offered themselves as subjects was at 
least as great, if not greater, than the duty owed by the ordinary 
physician or surgeon to his patients.”? The subject necessarily had to 
rely upon the special skill, knowledge, and experience of the investi- 
gators. 

Halushka_underscores the need for honesty between the researcher 
and the human subject. The university can assure most effectively the 
adequate assumption of the researcher’s duty not to deceive through 
IRB scrutiny of research design. The primary goal of the university IRB 
is to protect the subject’s interests. As a result, its review must focus 
first on the subject’s comprehension and approval of his or her own 
part in the protocol. Second, the IRB must ensure that the investigator 
structures the research design to assure equitable subject selection and 
respect for the individual. An acceptable protocol will set out the 
specific procedures for eliciting subject participation, explaining the 
research process, and assuring understanding and fully-informed. con- 
sent. The remainder of this Note focuses on the university’s responsi- 
bility to assure adequate, informed consent and on the ethical 
considerations of human-subjects research. 


III. INFORMED CONSENT 


A. General Requirements 


Generally speaking, valid consent must be competent, voluntary, 
informed, and understanding.” Federal regulations require ‘‘legally 
effective informed consent of the subject or the subject’s legally au- 
thorized representative’’’* before any human being may participate in 





6S. Id. 

70. Id. at 617. 

71. Id. at 619. 

72. Id. at 616. 

73. See generally G. ANNAS, L. GLANTZ, B. KATZ, INFORMED CONSENT TO HUMAN EXPER- 
IMENTATION (1977). 

74. Protection of Human Subjects, 45 C.F.R. § 46.116 (1987). 
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federally-funded research. In its review of the proposed protocol, the 
IRB must take care to avoid the possibility of coercion or undue 
influence. The IRB must also ensure that the investigator provides the 
subject adequate information in understandable language. The regula- 
tions also prohibit any informed consent which attempts to release the 
investigator, sponsor, institution or its agents from potential liability 
for negligence.’® 

The regulations outline several exceptions to the general requirements 
for informed consent. In the following cases, the investigator may 
administer the drug without the requisite ‘‘informed consent’’: 


(1) when a life-threatening circumstance confronts the subject; 
(2) when the investigator cannot obtain informed consent due to 
an inability to communicate with the subject; 

(3) when time is not sufficient; and 

(4) when no alternative method of approved or generally recog- 
nized therapy that provides an equal or greater likelihood of saving 
the life of the subject is available.” 


Within five days after use of the drug, however, a physician not 
participating in the investigation must review and evaluate the inves- 
tigator in writing.”” The physician must then submit this documentation 
to the IRB within five days of the drug’s use.” 





75. Id. See Kozan v. Comstock, 270 F.2d 839 (5th Cir. 1959) (a physician cannot 
avoid liability for negligent conduct by contracting not to be liable for negligence); Tunkl 
v. Regents of Univ. of Cal., 60 Cal. 2d 92, 383 P.2d 441, 32 Cal. Rptr. 33, (1963) (release 
from liability for future negligence imposed as a condition for admission to charitable 
research hospital held invalid); Belshaw v. Feinstein, 258 Cal. App. 2d 711, 65 Cal. 
Rptr. 788 (1968) (release agreement relieving surgeon from liability held void); Meiman 
v. Rehabilitation Center, Inc., 444 S.W.2d 78 (Ky. 1969) (exculpatory agreement under 
which patient would assume all risks held invalid as against public policy); Olson v. 
Molzen, 558 S.W.2d 429 (Tenn. 1977) (exculpatory contract signed by patient as condition 
of receiving treatment contrary to public policy and invalid). 

However, it is both legal and very effective for the university-pharmaceutical company 
contract to contain a hold harmless or indemnification clause. Such a clause holds the 
university blameless from liability for injuries resulting from use of the IND, unless 
researchers failed to follow the protocol. While some schools express difficulty in making 
such an arrangement, (Telephone interview with Edward Goldman, Hospital Attorney for 
University of Michigan (Feb. 18, 1988)), others refuse to undertake privately-sponsored 
pharmaceutical research without this provision. Telephone interview with David Schwal- 
lie, University of Cincinnati Attorney (Feb. 18, 1988). 

76. Protection of Human Subjects, 21 C.F.R. § 50.23(a)-(c) (1987). 

77. Id. § 50.23(b). 

78. Id. § 50.23(c). The University of Michigan Hospital faced such a situation in the 
testing of the recently FDA-approved recombinant tissue-type plasminogen activator (R- 
tPA). R-tPA is a pharmaceutical product capable of breaking up blood clots in the heart, 
and the University’s protocol tested its effectiveness for use during heart attacks. Typi- 
cally, a heart attack patient-subject is both difficult to identify prior to needing the drug, 
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B. Specific Requirements of Informed Consent: What Standard? 


The federal regulations demand documented informed consent and 
clearly specify the information to be provided to the subject.” They do 
not, however, articulate the applicable standard of disclosure required 
in cases involving human-subjects research. 

One view imposes upon the university in the context of research 
involving human subjects the physician’s traditional duty to inform the 
patient of the risks inherent in proposed therapeutic treatment. In Mink 
v. University of Chicago,®° a federal district court advanced this ap- 
proach. Though that court held that the plaintiffs’ complaint did not 
show physical injury caused by the alleged breach,** an examination 
of the standard the court applied aids in determining the rationale with 
which other courts will approach this area. In Mink, women were given 
diethylstilbestrol (DES) between 1950 and 1952 as part of a medical 
experiment conducted by the University of Chicago and by the drug 
manufacturer, Eli Lilly.*? Defendants, the University and Lilly, admin- 
istered the drug as part of a double-blind® study to determine the value 
of DES in preventing miscarriages. The complaint alleged that the 
relationship between DES and cancer was known to the medical com- 
munity as early as 1971, but that the defendants made no effort to 
notify the plaintiffs of their participation in the DES experiment until 
1975 or 1976.% 


The court agreed that both defendants had a duty to notify the 
plaintiffs of the risks inherent in DES treatment when they became 
aware, or should have become aware, of the relationship between DES 
and cancer.** The court noted that the University’s duty to notify ‘‘is 





and not likely to be able to give valid informed consent once the situation arises. 

Under the exceptions to the general regulatory requirements for informed consent, the 
University obtained the best informed consent possible from the patients themselves and 
from their families. Additionally, it relied on a demonstration of benefits clearly out- 
weighing risks to avoid potential liability. Telephone interview with Edward Goldman, 
Hospital Attorney for University of Michigan (Feb. 18, 1988). 

79. 21 C.F.R. § 50.25 (1987). The elements of informed consent as stated in the 
regulations include an explanation of the purposes, duration, and procedures of the 
research; a description of any reasonably foreseeable risks or discomforts to the subjects; 
expected benefits; alternative procedures; confidentiality of records identifying the sub- 
ject; availability of compensation or medical treatment in case of injury to the subject; 
available contact persons; and a statement that participation is voluntary and the subject 
may leave the project at any time without penalty. Id. (emphasis added). 

80. 460 F. Supp. 713 (N.D. Ill. 1978). 

81. Id. 

82. Id. at 715. 

83. In a double-blind study neither the subject nor the researcher knows until the 
project’s conclusion who is in the treatment or control group. This method avoids 
research bias. R. LEVINE, supra note 6, at 185. The women in Mink were not told they 
were part of an experiment, nor were they told that the pills adminisiered to them were 
DES. Mink, 460 F. Supp. at 715. 

84. 460 F. Supp. at 715. 

85. Id. at 720. 
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simply an extension of the duty of physicians to warn their patients of 
the risks inherent in treatment.’’** The court further stated: 


When the university hospital becomes aware of facts which would 
induce a reasonable physician under the same circumstances to 
warn patients of the risks involved in treatment, a duty to notify 
arose .... If the defendant fails to notify the patient when the 
risk becomes known, [the defendant] has breached the duty.®*’ 


The Mink court thus imposed the same standard applicable to any 
situation in which a physician treats patients. To appreciate the courts’ 
requirements as to informed consent in the research context, and thus 
how a university may avoid liability for the failure of its IRB to insure 
such consent, one must examine its application in this therapeutic 
setting. 

Generally, in a therapeutic health care context,®* absent emergency 
or otherwise unanticipated conditions, a physician or surgeon must 
obtain the patient’s consent before treating or operating on that person.®*° 
As a corollary, consent given without adequate knowledge of the risks 
is not informed consent and is ineffective.%° Although courts generally 
recognize the physician’s duty to inform patients of the risks of a 
proposed treatment, they have developed diverse views as to the general 
measure of that duty. 


1. The ‘Reasonable Physician’’ Standard 


Traditionally, courts determined the duty to disclose risks using a 
professional medical standard—either the customary disclosure prac- 
tices of physicians in that locality or the risks a reasonable physician 
would disclose under the same or similar circumstances.” In addition 
to applying this standard to general procedures, courts require that 
when a procedure involves relatively complicated surgery, the physician 
also disclose known risks of death or serious bodily injury.*? Similarly, 





86. Id. 

87. Id. 

88. The term refers to the normal hospital setting. See Vanderpool & Weiss, supra 
note 18, at 16. 

89. Annotation, Modern Status of Views as to General Measure of Physician’s Duty 
to Inform Patient of Risks of Proposed Treatment, 88 A.L.R.3d 1008, 1012 (1978). If the 
patient is not competent to give valid consent, the patient’s legally authorized represen- 
tative may give it instead. Id. 

90. Id. 

91. Id. About half the jurisdictions in the United States still apply this standard. See, 
e.g., Pegram v. Sisco, 406 F. Supp. 776 (W.D. Ark.), aff'd, 547 F.2d 1172 (8th Cir. 
1976); Walker v. North Dakota Eye Clinic, Ltd., 415 F. Supp. 891 (D.N.D. 1976); Robertson 
v. Christoferson, 65 F.R.D. 615 (D.N.D. 1975); Coleman v. Garrison, 327 A.2d 757 (Del. 
Super. Ct. 1974), aff'd, 349 A.2d 8 (Del. 1975); Nelson v. Patrick, 73 N.C. App. 1, 326 
S.E.2d 45 (1985). 

92. See Riedinger v. Colburn, 361 F. Supp. 1073 (D. Idaho 1973). 
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in the context of human-subjects research, .a court would hold the 
university to a higher standard as the risks involved increased. 

The North Carolina Supreme Court applied this standard in Starnes 
v. Taylor.** The physician in Starnes performed an unsuccessful eso- 
phagoscopy,™ and the plaintiff claimed that the doctor failed properly 
to prepare and instruct him prior to the procedure.** The court held 
that when there is no contention of fraud or misrepresentation, and the 
likelihood of adverse result is relatively slight, ‘‘much must be left to 
the discretion of the physician . . . in determining what he should tell 
the patient as to possible adverse consequences.’ The court charac- 
terized the one in 250 or one in 500 chance of perforation of the 
esophagus present in Starnes as sufficiently ‘‘slight’’ to require no more 
than a general warning of the risk of unfortunate consequences accom- 
panying any surgical procedure.” 

The Fifth Circuit expressed a similar view in Karp v. Cooley.* The 
court held that the evidence regarding lack of informed consent with 
respect to a mechanical heart implant did not warrant its submission 
to a jury.® In its discussion of informed consent, the court reflected 
the Texas view, which compels a physician to disclose facts which a 
‘reasonable medical practitioner in a similar community and of the 
same school of thought’’ would have disclosed to a patient regarding 
the proposed treatment.’™ 

Karp displays an even more paternalistic view than Starnes in leaving 
to the individual physician and the consensus of other physicians in 
the community the decision whether to disclose certain risks. This view 
focuses upon the physician’s attitude toward the treatment and toward 
the patient’s physical well-being. It displays less concern for the pa- 
tient’s right to control intrusions upon his or her body through medical 
treatment. 

In many jurisdictions, then, a court might hold a university liable 
for negligent IRB approval or supervision of a protocol in which the 
investigators neither sought informed consent nor made adequate dis- | 
closure. This liability would arise when a reasonable physician would 
have sought informed consent or where professional standards in the 
community demand such consent. 





93. 272 N.C. 386, 158 S.E.2d 339 (1968). 

94. This procedure involves the insertion into the esophagus of a metal tube with a 
light on its end, so that the physician may view the interior of the esophagus. Id. at 
388, 158 S.E.2d at 341. In Starnes, the procedure resulted in a perforation of the plaintiff's 
esophagus. Id. 

95. Id., 158 S.E.2d at 340. 

96. Id. at 393, 158 S.E.2d at 344. 

97. Id., 158 S.E.2d at 344. See also Shilkret v. Annapolis Emergency Hosp. Ass’n, 
276 Md. 187, 349 A.2d 245 (1975); Butler v. Berkeley, 25 N.C. App. 325, 213 S.E.2d 
571 (1975). 

98. 493 F.2d 408 (5th Cir.), cert. denied, 419 U.S. 845, 95 S. Ct. 79 (1974). 

99. Id. 

100. Id. at 419 n.11. 
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2. The ‘‘Patient’s Need to Know’’ Standard 


A number of jurisdictions have embraced a different view of a 
physician’s duty to inform a patient of the risks of a proposed treatment. 
These courts measure the duty not by a professional medical standard, 
but by the patient’s need for information material to the decision 
whether to accept proposed treatment.’ 

Canterbury v. Spence,’ a 1972 case from the Court of Appeals for 
the D.C. Circuit, presents probably the most influential statement of 
the ‘‘patient need’’ standard. In Canterbury, the physician operated on 
a man with back pain without informing him of the risk of paralysis 
posed by the procedure.’ The risk of paralysis encompassed one 
percent of the laminectomies performed and was termed by the phy- 
sician as ‘‘a very slight possibility.’’°* The court stated that ‘‘a duty 
to warn of the dangers lurking in a proposed treatment is a facet of 
due care,’’ and that ‘‘the physician’s duty to disclose is governed by 
the general standard of conduct reasonable under the circumstances.’’? 
The court emphasized that ‘‘true consent to what happens to one’s self 
is the informed exercise of a choice,’’** and that ‘‘respect for the 
patient’s right of self-determination on particular therapy demands a 
standard set by law for physicians rather than one which physicians 
may or may not impose upon themselves.’’?” 

The Canterbury court carefully avoided taking too far the measure of 
what a patient might need to know. It noted that: 


the discussion need not be a disquisition, and surely the physician 
is not compelled to give his patient a short medical education; 





101. An increasing number of United States jurisdictions are switching over to this 
standard of review in informed consent cases. See, e.g., Harbeson v. Parke Davis, Inc., 
746 F.2d 517 (9th Cir. 1984); Flannery v. President & Directors of Georgetown College, 
679 F.2d 960 (D.C. Cir. 1982); Logan v. Greenwich Hosp. Ass’n, 191 Conn. 282, 465 
A.2d 294 (1983); Thomas v. Berrios, 348 So. 2d 905 (Fla. 1977); Brandon v. Karp, 112 
App. Div. 2d 490, 490 N.Y.S.2d 904 (1985). 

102. 464 F.2d 772 (D.C. Cir.), cert. denied, 409 U.S. 1064, 93 S. Ct. 560 (1972). 

103. Id. at 777. 

104. Id. at 778. Some courts have found, however, that a very small chance of death 
or serious disability may be significant. A potential disability which dramatically out- 
weighs the potential benefit of the therapy or the detriments of the existing condition 
may require discussion with the patient. See, e.g., Bowers v. Talmage, 159 So. 2d 888 
(Fla. App. 1963) (three percent chance of death, paralysis or other injury, disclosure 
required); Scott v. Wilson, 412 S.W.2d 299 (Tex. 1967) (one percent chance of loss of 
hearing, disclosure required). But see Stottlemire v. Cawood, 213 F. Supp. 897 (D.D.C. 
1963) (1/800,000 chance of aplastic anemia, no disclosure required); Yeates v. Harms, 
193 Kan. 320, 393 P.2d 982 (1964) (1.5% chance of loss of eye, no disclosure required). 

105. Canterbury, 464 F.2d at 782. 

106. Id. at 780. 

107. Id. at 784. Courts may find a physician-imposed standard especially inapplicable 
in the research area due to the higher incidence of risks unknown to any physician in 
the locale. 





204 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 


the disclosure rule summons the physician only to a reasonable 
explanation. That means generally informing the patient in non- 
technical terms as to what is at stake: the therapy alternatives 
open to him, the goals expectably to be achieved, and the risks 
that may ensue from particular treatment and no treatment.’ 


In that court’s view, the patient’s right of self-decision shaped the 
boundaries of the duty to reveal.’°° The patient could effectively exercise 
that right only if given enough information to make an intelligent 
choice. The test for determining whether a physician must divulge a 
particular peril focused on its materiality to the patient’s decision; the 
court required the physician to unmask all risks potentially affecting 
the decision.’ To safeguard the patient’s interest in achieving his or 
her own treatment determination, the law itself must set the standard 
for adequate disclosure." 

Optimally, for the patient, a physician must disclose a risk whenever 
the patient would deem it significant to the decision, either singly or 
in combination with other risks. A risk was thus material when a 
reasonable person, in what the physician knew or should have known 
to be the patient’s position, would likely attach significance to the risk 
in deciding whether or not to forego the proposed therapy.'’? Thus, the © 
physician must give the patient information on inherent and potential 
hazards of the proposed treatment, any alternatives to that treatment, 
and likely results if the patient remained untreated.’ 

The Canterbury court noted two exceptions to its strict disclosure 
requirements. First, a physician need not obtain consent in the case of 
a genuine emergency. If the patient was unconscious or otherwise 
unable to consent, the court did not require disclosure if harm from a 
failure to treat was imminent and outweighed any harm threatened by 
the proposed treatment. In the case of an emergency, the physician 
should attempt to secure a relative’s consent if possible.‘* Second, if 
disclosure of risk posed such a threat of detriment to the patient as to 
become unfeasible from a medical point of view, the physician had a 
privilege to keep the information from the patient. 

In addition, Canterbury emphasized that an unrevealed risk must 
materialize, for negligence unrelated to injury is nonactionable. As in 





108. Id. at 782 n.27. 

109. Id. at 786. 

110. . at 787. 

232. 

112. 

113. ; 

114. . at 789. 

115. Id. The court also noted, however, that the ‘‘privilege does not accept the 
paternalistic notion that the physician may remain silent simply because divulgence 


might prompt the patient to forego therapy the physician feels the patient really needs.”’ 
Id. 
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malpractice cases generally, the physician’s failure to adequately di- 
vulge must have caused the damage to the patient.*® A causal connec- 
tion arises when a patient informed of significant risks incidental to 
treatment would have decided against it.1? Canterbury resolved the 
causality issues on an objective basis, that is, in terms of what a prudent 
person in the patient’s position would have decided if suitably informed 
of all significant perils.‘® 

Given the subject’s need to know and to understand the risks involved 
in the research setting, some courts may well adopt the stricter Can- 
terbury standard, especially when the protocol involves therapeutic 
research. At least one court has adopted a stricter informed consent 
standard in the context of human-subjects research. 


3. Whitlock: The Standard of the Future 


A very recent North Carolina case, Whitlock v. Duke University,’ 
may very well signal the way future courts will handle university 
liability for the actions of IRBs and individual investigators in univer- 
sity-approved protocols. Whitlock required informed consent by the 
subject of a non-therapeutic deep-sea-dive experiment operated by Duke 
University.’2° The plaintiff, an experienced deep-sea diver, took part in 
simulated dives as part of a research experiment to test the high- 
pressure nervous system.'”! The plaintiff signed a consent form appris- 


ing him of the known physical risks involved as well as the possibility 
of unknown risks.’”2 The plaintiff alleged that he suffered permanent 
organic brain damage from the dive and sued both the researcher and 
the University in five counts, including negligent failure to warn of 
the alleged danger of organic brain damage.’?? The court rejected the 





116. See, e.g., Plutshack v. University of Minn. Hosps., 316 N.W.2d 1 (Minn. 1982), 
in which the court held that in an action for negligent nondisclosure of significant risk 
of treatment, plaintiff must demonstrate: 
(1) duty on the part of the physician to know of risk or alternative treatment 
plan; 
(2) duty to disclose risk or alternative program established by showing that a 
reasonable person in what the physician knows or should have known to be 
plaintiffs position would likely find the risk or alternative significant in 
deciding whether to consent to treatment; 
(3) breach of that duty; 
(4) causation (undisclosed risk must materialize in harm); and 
(5) damages. 

Id. at 9. 

117. Canterbury, 464 F.2d at 790. 

118. Id. at 791. See also Cobbs v. Grant, 8 Cal. 3d 229, 502 P.2d 1, 104 Cal. Rptr. 
505 (1972); Harnish v. Children’s Hosp. Medical Center, 387 Mass. 152, 439 N.E.2d 240 
(1982); Scott v. Bradford, 606 P.2d 554 (Okla. 1979). 

119. 637 F. Supp. 1463 (M.D.N.C. 1986), aff'd, 829 F.2d 1340 (4th Cir. 1987). 

120. Id. at 1465. 

121. Id. 

122. Id. at 1466. 

123. Id. 
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standard set out by North Carolina statute since it applied to ‘‘health 
care treatment’’ lacking informed consent (that is, treatment in a hos- 
pital context).’** The court instead applied a strict subjective standard 
in keeping with the ideals set out in the Nuremburg Code. It thus 
differentiated between the appropriate standard of informed consent in 
the hospital and the standard in the research context.'?5 

The Whitlock court cited HHS standards which define informed 
consent as a ‘‘description of any reasonably foreseeable risks . . . to the 
subject,’’?2° and concluded that North Carolina would analyze informed 
consent in the non-therapeutic context consistently with the applicable 
regulatory section.’?? The court reasoned that the non-therapeutic con- 
text required a higher degree of risk disclosure than that required under 
the North Carolina statute.'?® Under this higher level of risk disclosure, 
the court imposed upon the researcher and the University the duty to 
inform the plaintiff of all ‘‘reasonably foreseeable’ risks.’2° Though the 
court ultimately found that the risk of organic brain damage was not 
reasonably foreseeable, it imposed a very strict standard.**° 

Under the Whitlock standard, a university IRB in its approval and 
subsequent supervision of an individual protocol must ensure that the 
investigator disclosed all foreseeable risks to the human subjects and 
documented these risks in written consent forms. Failure to meet this 
strict standard could result in liability imposed upon the investigator, 
upon the IRB as a group and as individuals, and upon the university 
for subsequent injury to the subject. In ‘‘negligence per se’’ jurisdic- 
tions, the widespread use of IRBs in the research community may result 
in HHS-approved criteria and ethical codes creating a standard of care 
for the approval and conduct of all research.*** In both cases, the 
injured subject must establish causation—that is, that adequate IRB 
review would have averted the injury or led to a different consent 
decision. 

Although IRB approval may indicate that any negligence was attrib- 
utable to the researcher, in light of the risks to the subjects, a subject 
may still claim that both the IRB and the researcher, and thus the 
university, negligently reviewed the research. Moreover, an IRB’s view 





124. Id. at 1470. 

125. The Nuremburg Code requires the researcher to make known to the subject all 
reasonably expected hazards and all the possible effects upon the subject’s health and 
person. In contrast, the applicable North Carolina statute only required the health care 
provider to apprise the patient of the ‘‘usual and most frequent risks and hazards’’ of 
the procedure. Id. at 1467. 

126. Id. at 1471. 

127. 45 C.F.R. § 46.116(a)(2) (1985). 

128. Whitlock, 637 F. Supp. at 1471. 

129. Id. at 1472. 

130. Id. In Whitlock, the court noted that there was no evidence of any problems with 
the health, mental or physical, of the divers resulting from the dives previous to Atlantis 
Il, in which the plaintiff took part. Id. 

131. See Robertson, supra note 17, at 531. 
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of adequate disclosure in the consent process is not determinative if 
state law requires more complete disclosure.**2 

An injured subject could allege negligence by IRB members and the 
university at several points in the review process: in assessing the risks 
and benefits of proposed research; in approving an incomplete consent 
form; or in approving consent procedures not reasonably likely to ensure 
legally effective consent. A court might also find negligence when 
continuing review of research is so perfunctory that preventable injuries 
to the subjects occur.'** Moreover, subjects injured in research projects 
never reviewed may successfully sue the university for failing to guard 
against evasion of the review process. 

Since violations of basic ethical principles in research seldom lead 
to physical injuries, the number of suits against universities and IRBs 
will probably never be large. Furthermore, given the substantial barriers 
to successful tort actions, plaintiffs in these cases will rarely win. 
However, if research-related injuries increase or a particularly serious 
injury occurs, more suits will likely arise. In any event, some subjects 
will sue universities and IRBs. For this reason alone, the problem merits 
attention. Moreover, universities that fear the expense of defending 
even unfounded suits or that have difficulty recruiting IRB members 
should give this possibility their attention. 


C. Special Subject Classes: Prisoners 


For many universities, the readily available population of a nearby 
prison presents an attractive subject pool. The special schedule demands 
of many protocols are less troublesome for the prisoner who typically 
need not take time off from work or away from family to participate in 
research. In addition to the potential liabilities for the university in 
conducting human-subjects research generally, however, the use of 
prisoners as research subjects presents particular concerns. 

Federal regulations contain specific provisions for IRB approval when 
the subjects are prisoners.’*> These provisions reflect a concern, first, 
that researchers may use a prison population in human research because 
that population is confined and thus easily observed and monitored. 
The second, and probably more important, concern is that prisoners 
are inherently susceptible to undue influence and coercion as a moti- 
vation for theix consent to participate in research. **¢ 





132. Id. 

133. Id. at 532. 

134. Id. at 533. 

135. Protection for Human Subjects, 45 C.F.R. §§ 46.301-305 (1987). 

136. ‘‘Voluntary’’ participation in a research protocol can bring many benefits to the 
prisoner including: an income greater than he or she might receive in prison-related 
employment; improved medical care, living conditions, and food quality; an opportunity 
to leave the prison facility; and, in many cases, the mistaken presumption that research 
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In an attempt to avoid such coercive effects, federal regulations 
require that any advantages accruing to the prisoner through partici- 
pation in the clinical investigation not impair that person’s ability to 
weigh the risks of clinical research.’*” The conscientious university will 
find this requirement particularly troublesome. The university protocols 
cannot ethically and legally offer prisoners less in compensation and 
other amenities than they offer non-prisoners in other projects. Those 
standard benefits, however, could be of such a magnitude as to impair 
the prisoner’s ability to weigh the participation risks of research against 
its benefits. *** 

Case law in this area does not indicate when the participation benefits 
of medical research cloud the prisoner’s ability to give truly voluntary 
informed consent. Courts, however, require a fairly strong showing of 
coercion when the prisoner alleges that proffered consent was not truly 
*‘voluntary.”’ 

In Bailey v. Lally,’*° for example, a group of former and current 
Maryland prisoners initiated a class action against prison administra- 
tors, officials of the University of Maryland, and individual researchers 
on the University staff. The court held that the incarceration conditions 
and the inducements to participate in medical research did not render 
prisoner participation involuntary. The court found no violation of 
prisoner-volunteers’ constitutional rights to due process, privacy, and 
protection against cruel and unusual punishment.’“° 


The court refused to find undue influence even though the conditions 
for the prisoners involved in the medical research differed greatly from 
the conditions for nonparticipants. Nonparticipant conditions included 
an overcrowded facility, lack of hot water, and “‘idle status’ for a range 
of between sixteen and thirty-seven percent of the prisoners, a status 
requiring about sixteen hours per day in a cell.’*: By contrast, prisoners 
participating in the medical research protocol sponsored by the Uni- 





participation will bode well in the eyes of the prison parole board. 

In fact, federal regulations specifically prohibit parole board consideration of prisoner 
participation in research and demand that each prisoner ‘‘be clearly informed in advance 
that participation in the clinical investigation will have no effect on his or her parole.”’ 
45 C.F.R. § 46.305(a)(6) (1987). 

137. Id. § 46.305(a)(2). 

138. Some universities simply choose not to use prisoners in human experimentation 
research. The University of Michigan, for example, has a readily available prison popu- 
lation at Jackson State Prison. However, the University has chosen not to use prisoners 
in research rather than to deal with the extra burdens federal regulations impose. 
Telephone interview with Edward Goldman, Hospital Attorney for the University of 
Michigan (Feb. 18, 1988). 

139. 481 F. Supp. 203 (D. Md. 1979). 

140. Id. 

141. Id. at 205. The physical conditions at the prison also included intense heat during 
the summer, a building in disrepair, and an excessive noise level. In addition, all but 
one prison job paid between $0.63 and $1.46 per day and 85% of the prisoners who 
worked earned less than $1.10 per day. Id. at 206. 
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versity of Maryland School of Medicine lived in a unit that was 
generally only seventy to seventy-five percent occupied and had hot 
water at all relevant times, and where the researchers left the prisoners 
free to do as they wished.'* 

The court found that the doctors made diligent, continuing efforts to 
inform prisoner-volunteers orally and did not simply rely upon a written 
consent form.’*? The court stressed the defendants’ good-faith subjective 
belief that they met all relevant legal and ethical standards, and that 
the medical research unit obtained voluntary informed consent from 
prison volunteers. 

The Bailey court thus put great emphasis on the subjective intent of 
the doctors and the institution in obtaining informed consent, rather 
than on the factual disparity between conditions at the prison and 
conditions in the medical research unit. While case law from other 
jurisdictions currently supports the view that courts will hesitate to 
find coercion when researchers use prisoner-subjects, one cannot rea- 
sonably conclude that all courts will apply such a standard. 


IV. ETHICAL CONSIDERATIONS 


The university conducting human-subjects research has a number of 
ethical obligations to the public, particularly to subjects whose partic- 
ipation is crucial to the research activity. The university should rec- 


ognize five ethical norms: (1) good research design; (2) competent 
investigators; (3) favorable balance of harm and benefit; (4) informed 
consent; and (5) equitable selection of subjects.** The university IRB 
should review these ethical concerns with the same scrutiny it uses to 
approve the protocol in general. Prompted by the concern that insti- 
tutions adhere to such ideals, the federal government offered guidelines 
to IRBs in the Belmont Report. 


A. The Belmont Report 


In 1978, the National Commission for the Protection of Human Sub- 
jects of Biomedical and Behavioral Research issued an advisory report, 
the Belmont Report, which has become an important guide for the 
conduct of human research in the United States.*** The Report provides 
an analytical framework which guides the resolution of ethical problems 
arising from research involving human subjects. It does not have the 
force of law, yet its provisions carry persuasive weight and serve as a 





142. Id. at 207. The prisoner-subjects lived in an air conditioned unit which had color 
television and three separate bathroom facilities. While in the research unit, the prisoners’ 
opportunity to associate with persons who were not prisoners or guards offered a definite 
break in their routine. Id. 

143. Id. at 219. 

144. See R. LEviNE, supra note 6, at 19. 

145. BELMONT REP., supra note 14. 
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point of reference for further regulations, especially those pertaining to 
an IRB’s decisions. 

The Report finds three ethical considerations relevant to the ethics 
of human-subjects research: respect for persons, beneficence, and jus- 
tice.’*° A brief discussion of these principles can aid the university in 
recognizing its obligations to the subjects of human research. 


1. Respect for Persons 


Respect for persons encompasses two convictions: first, that the 
researcher should treat individuals as autonomous agents, capable of 
making an informed decision whether to participate in any research 
protocol;**” and second, that persons with diminished autonomy deserve 
special protection.'** This particularly affects both the university in the 
therapeutic-research context and the protocol which uses subjects such 
as the mentally ill and the elderly. However, the Report does not 
specify the standard of care. The implication is that the university, 
through its IRB, must offer extra safeguards to these subjects to ensure 
that the research adequately protects their rights. The Report even 
suggests adapting the presentation of information to each subject’s 
capacity.'*° 

The requirement for informed consent clearly illustrates the appli- 
cation of this principle. After first acquiring adequate information 
presented in understandable terms, the individual subject maintains 
control over his or her own autonomy and must voluntarily assume 
any research risks. The Belmont Report specifically rejected the tradi- 
tional standard of informed consent—information commonly provided 
by practitioners in the field or locale—since research takes place pre- 
cisely when a common understanding does not exist.*° The Commission 
also rejected the Canterbury standard, at least in the case of non- 
therapeutic research. In effect, the Commission endorsed a Whitlock 
standard for both therapeutic and non-therapeutic studies.*** 


The extent and nature of the information should be such that 
persons, knowing the procedure is neither necessary for their care 
nor perhaps fully understood, can decide whether they wish to 
participate in the furthering of knowledge. Even when some direct 
benefit to them is anticipated, the subjects should understand 
clearly the range of risk and the voluntary nature of participa- 
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The statutory requirements of informed consent and the ethical de- 
mands of respect for persons pose special problems for the university 
conducting privately-funded pharmaceutical research. For the pharma- 
ceutical manufacturer, the amount spent on the development and ap- 
proval of new products is important. Recent estimates indicate that 
drug development, from the identification of a new chemical entity to 
approval of a new drug application, requires eleven years and costs 
$65,000,000.'** In addition, the FDA estimates that it ultimately ap- 
proves for marketing only twenty percent of the INDs submitted.'™ 

Given these figures, the drug manufacturer clearly realizes that the 
new drug application is a legal document which must provide evidence 
that the drug performs safely and effectively under conditions which 
the manufacturer can then describe in proposed labeling.*** As a result, 
researchers must carefully design studies to minimize bias. The drug 
manufacturer, then, prefers, with good reason, the use of double-blind 
randomized studies.‘** Such protocols, however, most often fail to 
assure adequate informed consent. 

Thus, the university stands poised among several conflicting interests: 
the pharmaceutical manufacturer needs to gain FDA approval of the 
new drug application as quickly and efficiently as possible so that it 
can market the product; the university IRB must comply with the 
statutory, informed consent requirements and engage in effective risk/ 


benefit analysis; and the research subject must fully understand the 
purposes and potential risks of the protocol. 

The most scientifically-valid protocol will eliminate as much inves- 
tigator and subject bias as possible, and thus retain the highest possi- 
bility of valid conclusions. The university and its IRB, however, do 
not operate in a scientific vacuum. To them, the protection of the health 
and safety of the human research subject always must come first. 


2. Beneficence 


Beneficence involves two complementary rules: (1) do no harm; and 
(2) maximize possible benefits while minimizing possible harms.'*” In 
light of these imperatives, an IRB must decide when it is justifiable to 
seek certain benefits despite the risks involved. 

The application of beneficence, then, relates directly to the risk/ 
benefit analysis in which every IRB engages in its protocol evaluations. 
While the IRB will only rarely apply quantitative techniques to the 





153. See Hurley, supra note 7, at 312. 

154. Id. 

155. Id. at 313. 

156. Id. The double-blind randomized study avoids bias not only in the original subject 
selection, but also in the course of research. If neither researcher nor subject can identify 
a specific treatment or dosage with a particular subject, neither can impose research 
expectations upon research results. 

157. BELMONT REP., supra note 14, at 6. 
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review of proposed research, it should pursue, insofar as possible, the 
ideal of systematic, non-arbitrary analysis of risks and benefits. A close 
examination of several factors should enable the IRB to weigh each 
protocol sufficiently. These include: 


(1) a determination of the validity of the presuppositions of the 
research; 

(2) an evaluation of the nature, probability and magnitude of risk; 
(3) an analysis of the investigator’s estimates of the probability of 
harm or benefit and their corresponding reasonableness; and 

(4) an assessment of the justifiability of the research reflecting the 
following: risks should be reduced to those necessary to achieve 
the research objective; where significant risk is involved, the 
likelihood of benefit and manifest voluntariness of subjects should 
be very closely examined; the appropriateness of involving vul- 
nerable populations should be demonstrated; relevant risks and 
benefits must be thoroughly documented as should the procedures 
to be used in obtaining informed consent.’ 


3. Justice 


Under the principle of justice, those who receive the benefits of 
research ought to bear its burdens. Historically, the benefits fell dis- 
proportionately upon private patients while the risks of research fell 
largely upon public wards, the poor, the uneducated, and prisoners.**° 

The university IRB must scrutinize the selection of research subjects. 
The IRB must determine whether the protocol systematically selects 
some classes, such as welfare patients, particular racial and ethnic 
minorities, or persons confined to institutions, because of their com- 
promised position or their manipulability, rather than for reasons di- 
rectly related to the research objectives. 

Investigators often seek subjects located close to their laboratories. 
Since most researchers are located in universities, patients in university 
hospitals tend to bear a disproportionate share of the burdens of research 
participation. In addition, a university hospital will sometimes subject 
its patients to tests irrelevant to their conditions.’ 

The use of university medical students as normal volunteers for 
biomedical research also elicits spirited controversy. While universities’ 
approaches vary considerably,’** some common issues prevail. The 





158. Id. at 17. 

159. Id. at 9. 

160. See R. LEVINE, supra note 6, at 80. 

161. Harvard Medical School’s paternalistic guidelines for use of its medical students 
in research are so protective in practice as to largely prohibit students from serving as 
research subjects. Harvard framed its policies in 1956 to protect students from health 
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Belmont Report guidelines consider the autonomy of medical students 
nearly as fragile as that of the poor, the aged, or minorities. Medical 
students frequent the settings where investigators conduct research. 
Their interest in medicine and their desire to please researchers, who 
are often in positions of authority or influence at a medical center, 
make students willing to assume greater health risks. Finally, the 
medical student often sees the opportunity to participate in a research 
protocol as a valuable learning experience.*® 

Some argue that medical students have greater ability to give informed 
consent because of their increased understanding of the science and 
procedures involved in the experiment.'** This more informed consent, 
however, also is inherently less free. The university IRB should take 
special care to protect the medical student from undue coercion and 
excessive health risks. 


B. Treatment or Research?: Therapeutic Misconception 


Special ethical concerns come to the forefront in the context of 
therapeutic research. On one side of the balance are the unique aspects 
of clinical research: the goal of obtaining generalized knowledge; tech- 
niques of random subject-selection; and the use of a study protocol, 
control groups, and double-blind procedures.'** Weighed against these 


is the basic principle of clinical treatment—personal care, which im- 
poses upon the physician a primary obligation to the patient’s well- 
being. *® 

It is very unlikely that two treatments will benefit a particular patient 
equally.**° The physician generally suspects that a certain treatment 
will more likely benefit a patient. Ordinarily, this judgment would 
guide the therapeutic approach, but the physician cannot exercise such 





risks, time conflicts, and undue monetary inducements. A slightly more liberal approach 
at the University of Massachusetts Medical Center restricts the participation of medical 
students to research presenting no more than minimal risk and only minimal interruption 
of one’s daily routine. By contrast, the Yale University School of Medicine has no policy 
on the involvement of medical students as research subjects. R. LEVINE, supra note 6, at 
80-81. 

162. See Christakis, Do Medical Student Research Subjects Need Special Protection?, 
IRB, May/June 1985, at 1, 2. Others claim that medical students, particularly those 
considering careers in research, have an obligation to serve as research subjects. In 
addition, ‘‘treating medical students differently by applying different standards to their 
participation in research than to that of the general public has the flavor of elitism.’ 
Angoff, Against Special Protections for Medical Students, IRB, Sept./Oct. 1985, at 9. One 
could liken the ‘‘voluntariness’’ of medical student consent to that of the prisoner special 
subject class. For a discussion of the use of prisoners as research subjects, see supra Part 
III, Section C and accompanying notes. 

163. Christakis, supra note 162, at 2. 

164. Appelbaum, Roth, Lidz, Benson, Winslade, False Hopes and Best Data: Consent 
to Research and Therapeutic Misconception, Hastincs CENTER REP., Apr. 1987, at 20. 

165. Id. 

166. Id. 
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discretion in a random study. The necessary rigidities of an experi- 
mental protocol, then, sometimes lead investigators to forego individ- 
ualized treatment decisions.'” 

For the university, this situation relates to informed consent. Studies 
have shown that a researcher may explain the methodology, risks, and 
benefits to subjects in order to meet at least the surface requirements 
of informed consent.*®* Later, however, subjects often express a belief 
that the medication they will receive is the one most likely to help. 
Subjects in the therapeutic context have particular difficulty in sepa- 
rating the concept of personal care from the requirements of clinical 
research. This difficulty is termed ‘‘therapeutic misconception.’’ 

The ‘‘understanding’’ requirement of consent is at issue in these 
situations. One cannot always safely assume that the subject really 
understands apparently clear instructions even when the subject’s ed- 
ucation and intelligence suggest full comprehension. In this case, 
despite an understanding of randomization, a conviction that the in- 
vestigator will act in the subject’s best interests reflects a distorted view 
of an important element of the experimental procedure and, therefore, 
an erroneous risk/benefit analysis.’ 

While many recognize therapeutic misconception as a problem, no 
one knows how to resclve it, or who will assume the burden of 
explaining the concept to subjects. Some suggest that the investigator 
should explain, but several problems arise. First, it is not in the 
researcher’s self-interest to enlighten protected subjects. Second, even 
investigators who recognize the need for informed decisions may have 
trouble conveying this information. Third, few researchers who are also 
clinicians feel comfortable acknowledging that the course of treatment 
may not be optimally therapeutic for the patient.'”° 

If particular protocols present concern, IRBs might consider supple- 
menting the investigator’s disclosure with a session in which the 
potential subject reviews risks and benefits with someone independent 
of the research team. This neutral person would answer to the IRB and 
would emphasize those aspects of the research about which the IRB 
has the greatest concern. The university may give special consideration 





167. Id. 
168. Id. 


169. Id. at 22. A 25 year old woman with three years of college participated in one 
study. At the time of the interview, she had minimal psychiatric symptoms and an 
excellent general understanding of the research. She recognized that the project was 
designed to find out which treatment worked best for her group of patients. She described 
the three groups, including the placebo group, and indicated that assignment would be 
random. She understood that the researchers would adjust dosages according to blood 


levels and would use a double-blind study. When asked directly, however, how the - 


researchers would select her medication, she said that she had no idea, and added, “I 
hope it isn’t by chance.’’ She suggested that each subject would probably-receive the 
medication that subject needed. Id. 

170. Id. at 23. 
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to this approach when the investigator doubles as the subject’s treating 
physician. In those situations, courts will probably interpret the research 
methodology as therapeutic in intent. 


CONCLUSION 


The testing of INDs offers the university an opportunity both to attract 
research funds and prestigious researchers, and to maintain its position 
of leadership and innovation in the scientific community. The accom- 
panying risks and duties are well-balanced by these benefits. Every 
research institution, then, must find a satisfactory middle point at which 
society, the university, and the patient/subject may all gain through 
the advancement of medical knowledge. Clearly, an efficient IRB can 
contribute substantially to reaching this goal. 

The rationale behind the IRB has always focused upon the protection 
of human subjects in scientific research. This concern must remain in 
the forefront of the university’s actual implementation of institutional 
review procedures. University duties in the operation of its IRB include 
adhering to the structural procedures set out in the federal regulations 
and maintaining a high standard of research ethics. Within this process, 
the university faces its most significant challenge in assuring that 
researchers obtain informed consent. To that end, IRB operations and 
procedures should adequately reflect a serious consideration of the 
concerns addressed by this Note. 

The university engaging in human-subjects research should adopt a 
clear statement of principles which guide IRB members, individual 
researchers, and subjects of research. The IRB should implement these 
principles when it approves a research protocol and as it continually 
reviews the project’s progress. Periodic review of the protocol in op- 
eration is a crucial function of the IRB. 

The university should require special IRB review of all research 
protocols involving human subjects who are not reasonably autonomous 
agents. This more intensive review might use a member or represen- 
tative of the special subject class as a consultant to satisfy the particular 
needs and concerns of that group. The procedure in such cases may 
therefore become more intricate, but this cost is justified by the impor- 
tance of the review’s objectives. Researchers should use special subject 
classes when their participation is required to meet protocol objectives, 
not because they are more easily observed or manipulated. 

Under university guidance, the IRB and individual researchers should 
see themselves not as adversaries, but as complementary parts of the 
same research process with similar goals and reasoning. The IRB is not 
a police force, nor is it a substitute for dedicated and ethical researchers. 
The IRB can provide a more objective assessment of the protocol’s 
validity than participating investigators. Researchers should use the 
IRB as an advisory group during the project to help them avoid unin- 
tentional subject abuses and legal liability. By providing for an effective 
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IRB, the university likewise can assume the duties and avoid the 
potential risks inherent in human-subjects research. 


Dena M. Kobasic* 





* B.A., Notre Dame College of Ohio, 1986; J.D. Candidate, Notre Dame Law School, 
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College and University Liability Under 
Superfund 


INTRODUCTION 


Nearly every college and university with a laboratory facility pro- 
duces toxic waste. As a result of this waste production, many colleges 
and universities have become parties to legal actions to clean up the 
waste. Most recently ninety-nine colleges and universities have been 
informed that they may be liable to clean up a dump site in Maxey 
Flats, Kentucky.* 

Only a few years ago cleaning up toxic waste was not a topic of 
general discussion in academia. Rather, toxic waste was something 
shipped off to be buried somewhere. Love Canal and several other 
hazardous waste disasters soon reversed the ‘‘bury it and forget it’’ 
philosophy of the past. 

Reacting to mounting public pressure, Congress passed the Com- 
prehensive Environmental Response, Compensation, and Liability Act 
of 1980 (CERCLA or Superfund).? CERCLA is a very strict piece of 
legislation. Congress has made it clear that it wants to hold all who 
produced, transported and buried the hazardous waste responsible for 
its cleanup. 

The Environmental Protection Agency (EPA) estimates that there are 
between 30,000 and 50,000 toxic waste dumps in the United States. 
Between 1200 and 2000 of the dumps pose serious risks to public 
health.* Government sources have estimated that it could cost more 
than 100 billion dollars and take more than fifty years to clean up all 
the sites.* While it is not clear how much of this bill higher education 
institutions will pay, it is certain that they will pay some portion. 

This Note focuses on three major issues: the liability of colleges 
and universities under CERCLA, the defenses that a college or uni- 





1. The Commonwealth of Kentucky opened Maxey Flats in 1963 as a low level 
radioactive waste site. The 25-acre site contains low level radioactive waste such as 
contaminated paper, trash, clothing, laboratory glassware, plastic tubing, filters, ion- 
exchange resins, and evaporation sludges. Organic materials include animal tissue, 
paper, cardboard, wood, plastic and organic chemicals. Regulatory Law Office Note, 
Cleaning Up Hazardous Waste Sites Under the Comprehensive Environmental Re- 
sponse, Compensation and Liability Act: Maxey Flats Nuclear Waste Disposal Site, 
Army LaAw., May 1987, at 52. 

2. 42 U.S.C.A. 9601-9675 (West 1983 & Supp. 1988). 

3. See Hazardous and Toxic Waste Disposal: Joint Hearings Before the Subcomm. 
on Environmental Pollution and Resource Protection of the Senate Comm. on Environ- 
mental and Public Works, 96th Cong., 1st Sess. 33 (1979) (statement of Thomas Jorling, 
Assistant Administrator, EPA). 

4. CONGRESSIONAL OFFICE OF TECHNOLOGY ASSESSMENT, Superfund Strategy (1985). 
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versity could raise under CERCLA, and, finally, the settlement process 
under CERCLA.® 


I. CERCLA 


Courts have recognized three congressional goals in passing CER- 
CLA: (1) to encourage rapid cleanup of the toxic waste dumps; (2) to 
make those responsible for the hazardous waste bear the cost of the 
cleanup; and (3) to induce responsible parties to undertake a voluntary 
cleanup.® 

In most cases, the Act made generators of hazardous waste,’ trans- 
porters of hazardous waste and the owners of hazardous waste dumps 
strictly, as well as jointly and severally, liable for cleanup costs at 
the dump sites.* The EPA® can charge a waste generator, including a 





5. This Note does not discuss landowner or transporter liability under CERCLA. 
Nor does it cover any of the insurance liability issues. See generally Aspinwall, The . 
Applicability of General Liability Insurance to Hazardous Waste Disposal, 57 S. CAL. 
L. Rev. 745 (1984); Chesler, Rodburg & Smith, Patterns of Judicial Interpretation of 
Insurance Coverage for Hazardous Waste Site Liability, 18 Rutcers L.J. 9 (1986); 
Gillespie, Insurers’ Liability Under CERCLA: Shifting Hazardous Waste Site Cleanup 
Costs to the Insurance Industry, 31 WasH. U. J. Urs. & ConTEmP. L. 259 (1987); Hunter, 
The Pollution Exclusion in the Comprehensive General Liability Insurance Policy, 1986 
U. Itt. L. Rev. 897; Illsion, Insurance Coverage and Toxic Torts: Who’s Suing Whom, 
22 TriAL 50(5) (1985); Kaplan, Balloun & Stigall, Defense Strategies and Insurance 
Coverage Issues in a Superfund Case, 53 Ins. Couns. J. 554 (1986); Motes, Insurance 
Coverage Issues in Environmental Hazard Litigation, 4 TriaL Apvoc. Q. 73 (1985); 
Parker, Rogers & Bickford, Significant Insurance Coverage Issues in Hazardous Waste 
‘Cases, 11 A.L.1.-A.B.A. Course MATERIALS J. 87 (1986); Price, Insurance Coverage Issues 
in Hazardous Waste Litigation, 12 A.L.I.-A.B.A. CouRSE MATERIALS J. 61 (1987); Spar- 
row, Hazardous Waste Insurance Coverage: Unexpected Past, Uncertain Future, 64 
Micu. B.J. 169 (1985); Tyler & Wilcox, Pollution Exclusion Clauses: Problems in 
Interpretation and Application Under the Comprehensive General Liability Policy, 17 
IDAHO L. REv. 497 (1981); Whitehead, Hazardous Wastes and Toxic Torts: Handling 
Litigation and Insurance Coverage Issues, 51 INs. Couns. J. 218 (1984). 

6. See United States v. Chem-Dyne Corp., 572 F. Supp. 802, 805 (S.D. Ohio 1983); 
City of Philadelphia v. Stepan Chem. Co., 544 F. Supp. 1135, 1142-43 (E.D. Pa. 1982). 

7. Although CERCLA does not define the term “‘generator,’’ it does define persons 
who can be liable under the Act. In order for the plaintiff to hold a party liable, that 
party must be a person within the meaning of the Act. CERCLA defines a person as: 
“‘{A]n individual, firm, corporation, association, partnership, consortium, joint venture, 
commercial entity, United States Government, State, municipality, commission, polit- 
ical subdivision of a State, or any interstate body.’’ 42 U.S.C.A. § 9601(21) (West 
Supp. 1988). 

8. The Comprehensive Environmental Response, Compensation and Liability Act, 
42 U.S.C.A. § 9607 (West Supp. 1988), provides: 

(a) Notwithstanding any other provision or rule of law, and subject only to 

the defenses set forth in subsection (b) of this section. . . 

(3) any person who by contract, agreement, or otherwise arranged for 
disposal or treatment, or arranged with a transporter for transport for disposal 
or treatment, of hazardous substances owned or possessed by such person, 
by any other party or entity, at any facility or incineration vessel owned or 
operated by another party or entity and containing such hazardous subst- 
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college or university, for its initial containment of the leaking wastes, 
the cleanup of the wastes, any groundwater purification, or other steps 
which must be taken to protect the environment. When the cleanup 
is complete the Justice Department can sue the generator institution 
for all costs incurred, including legal expenses.’° Only if the EPA 
cannot find a responsible party will the fund absorb the cleanup costs. 


A. Superfund Amendment and Reauthorization Act 


Unhappy with the Reagan Adminstration’s implementation of CER- 
CLA, Congress adopted the Superfund Amendment and Reauthoriza- 
tion Act (SARA) of 1986. Congress set forth several goals in passing 
the amendments, including encouraging voluntary cleanups, using 
Superfund dollars more efficiently and giving more equitable treatment 
to Potentially Responsible Parties (PRPs). 

Congress also passed SARA to expedite cleanups. In the five years 
following the passage of CERCLA, the EPA managed to clean up fewer 
than fifteen sites on the National Priorities List.127 However, SARA 
will make site cleanups more difficult for at least four reasons.** First, 
Congress included many detailed provisions in the 1986 Amendments 
which will significantly increase cleanup costs, especially in the area 
of recommended maximum contaminate levels (RMCL).** SARA re- 
quires the EPA to develop RMCL standards under the Safe Drinking 
Water Act.’® The water quality criteria under the Federal Water Pol- 





ances, . . . shall be liable for— 
(A) all costs of removal or remedial action incurred by the United States 
Government or a State or an Indian tribe not inconsistent with the national 
contingency plan; 
(B) any other necessary costs of response incurred by any other person 
consistent with the national contingency plan; 
(C) damages for injury to, destruction of, or loss of natural resources, 
including the reasonable costs of assessing such injury, destruction, or 
loss resulting from such a release; and 
(D) the costs of any health assessment or health effects study carried out 


For an explanation of joint and several liability provisions, see infra notes 34-50 and 
accompanying text. 
9. The EPA is primarily responsible for enforcement under the Act. 

10. See United States v. Northeastern Pharmaceutical & Chem. Co., 579 F. Supp. 
823, 850 (W.D. Mo. 1984). 

11. See 132 Conc. Rec. $14,922 (daily ed. Oct. 3, 1986) (comments of Sen. Simp- 
son); 131 Conc. Rec. H11,093-94 (daily ed. Dec. 5, 1985) (comments of Rep. Studds); 
131 Conc. REc. $12,008 (daily ed. Sept. 24, 1985) (comments of Sen. Domenici). 

12. SENATE COMM. ON FINANCE, SUPERFUND REVENUE ACT OF 1985, S. REP. No. 73, 
99th Cong., 1st Sess. 12 (1985). 

13. See Superfund Amendments and Reauthorization Act of 1986: An Annotated 
Legislative History, 16 Envtl. L. Rep. (Envtl. L. Inst.) 10,363, 10,364 (1986) [hereinafter 
Superfund Amendments]. 

14. 42 U.S.C.A. § 9621(d)(2)(A) (West Supp. 1988); Superfund Amendments, supra 
note 13, at 10,364. 

15. 42 U.S.C. § 300f (1982). 
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lution Control Act*® are now applicable to Superfund cleanups.’” These 
stricter standards could force colleges and universities to clean 
groundwater to a purity level 100 times greater than that required of 
tap water.’*® The new stringent standards will likely increase the cost 
of a CERCLA cleanup by as much as 550%.*® Thus, the cost of a site 
cleanup, now at an average of $8.3 million, will increase greatly.”° 

Second, any state standards more stringent than those set out in 
federal law will supersede those in SARA.” By requiring the cleanup 
to conform to both state and federal standards, Congress greatly 
complicated the cleanup process. It will likely be more expensive to 
comply with both state and federal law. 

Third, the Act requires a health assessment that promises to be 
costly in terms of both time and money. SARA requires the Agency 
of Toxic Substances and Disease Registry to perform a health assess- 
ment on every site on the National Priorities List before the Remedial 
Investigation/Feasibility Study (RI/FS) is complete.2? Whether the dan- 
ger is real or suspected, the health assessment will raise concern in 
the surrounding communities and will increase the probability of local 
challenge to any solution proposed by the EPA or by private parties.?° 
The principal concern about the health assessment is that it will give 
plaintiffs ammunition for private toxic torts suits. 

Fourth, SARA’s emphasis on permanent solutions, previously re- 
quired by neither the Congress nor the EPA, will also increase cleanup 
costs. Through SARA, Congress attempted to stop the practice of 
digging the wastes out of one dump site only to deposit them into 
another. Formulating permanent solutions will be a new experience 
for the EPA and for firms which specialize in waste site cleanup. At 
least in the beginning, the solutions will be difficult and expensive.” 
When Congress added detailed provisions, it greatly complicated the 





16. 33 U.S.C. § 1251 (1982). 

17. 42 U.S.C.A. § 9621(d)(2)(A) (West Supp. 1988); Superfund Amendments, supra 
note 13, at 10,364. 

18. Superfund Amendments, supra note 13, at 10,364. 

19. Id. at 10,371. 

20. SENATE COMM. ON ENVIRONMENT AND PUBLIC WoRKS, SUPERFUND IMPROVEMENT ACT 
OF 1985, S. Rep. No. 11, 99th Cong., 1st Sess. 87 (1985); see also Superfund Amend- 
ments, supra note 13, at 10,364. 

21. 42 U.S.C.A. § 9621 (West Supp. 1988). 

22. 42 U.S.C.A. § 9604(i)(6)(D) (West Supp. 1988); Superfund Amendments, supra 
note 13, at 10,364. The Agency for Toxic Substances and Disease Registry is part of 
the Public Health Service’s Center for Disease Control in Atlanta, Georgia. The National 
Priorities List is a list compiled by the EPA of the hazardous waste sites most in need 
of cleanup. The Remedial Investigation/Feasibility Study is a study undertaken by the 
EPA, or sometimes by private parties, to determine the cleanup need at the waste site 
and recommend a course of cleanup action. The study includes both recommendations 
on how to destroy or dispose of the surface waste and how to clean up the contaminated 
groundwater. 


23. See Superfund Amendments, supra note 13, at 10,364. 
24. Id. 
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cleanup process and gave it a degree of inflexibility which will make 
cleanups difficult. 


II. LIABILITY 


A. Strict Liability 


Superfund provides for strict liability.2> The plaintiff need only 
make out a prima facie case that the defendant shipped waste to the 
site. In United States v. Wade,”* the federal district court held that 
the government need not show a causal nexus in the traditional tort 
sense.”” The court held that ‘‘the only required nexus between the 
defendant and the site is that the defendant have dumped his waste 
there and that the hazardous substances found in the defendant’s 
waste are also found at the site.’’?* Even if the defendant’s type of 
waste was not released at the site, the defendant still may be liable 
for cleaning up other generators’ wastes.”° 

The EPA has argued that CERCLA creates classes of parties that are 
liable unless they can prove that they are not. Agreeing, the South 
Carolina district court, in United States v. South Carolina Recycling 
& Disposal, Inc.,*° held that liability exists if the government proves: 


(1) The generator’s hazardous substances were, at some point in 
the past shipped to the facility; 





25. Although Congress did not expressly provide for strict liability under the Act, 
it directed that the liability standard should be the same as that under § 1321 of the 
Water Pollution Control Act, 33 U.S.C.A. § 1321 (West 1986). Courts have generally 
construed this standard of liability to be strict liability. Thus, courts have construed 
liability under CERCLA to be strict liability. See New York v. Shore Realty Corp., 759 
F.2d 1032 (2d Cir. 1985) (Congress intended strict liability even though it did not 
expressly provide for it in the Act); United States v. Stringfellow, 661 F. Supp. 1053 
(C.D. Cal. 1987) (finding a strict liability standard under CERCLA); Violet v. Picillo, 
648 F. Supp. 1283 (D.R.I. 1986) (the liability standard is the same as under the Water 
Pollution Control Act 33 U.S.C.A. § 1321 (West 1986) and the Water Pollution Control 
Act liability is liability without fault); United States v. Dickerson, 640 F. Supp. 448 
(D. Md. 1986) (CERCLA imposes strict liability); United States v. South Carolina 
Recycling & Disposal, Inc., 653 F. Supp. 984 (D.S.C. 1984) (liability under the Act is 
strict); City of Philadelphia v. Stepan Chem. Co., 544 F. Supp. 1135 (E.D. Pa. 1982) 
(it was Congress’ intent to impose strict liability under the Act). 

26. 577 F. Supp. 1326 (E.D. Pa. 1983). 

27. Id. at 1333. 

28. Id. 

29. See generally Moore & Kowalski, When Is One Generator Liable for Another’s 
Waste?, 33 Ciev. St. L. REV. 93 (1985). 

30. 653 F. Supp. 984, 991 (D.S.C. 1984). 

31. The college or university need not have chosen the particular site at which its 
wastes were disposed. It is enough that the college or university arranged for disposal 
at any site owned or operated by a third party. Thus, even if the institution’s waste 
was shipped to a site other than the one the institution designated, the institution may 
still be held liable. See Violet v. Picillo, 648 F. Supp. 1283, 1291 (D.R.I. 1986) (the 
systematic diversion away from the site that the defendant selected did not excuse the 
defendant from liability under CERCLA). 
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(2) The generator’s hazardous substances or hazardous substances 
like those of the generator were present at the site;3? 

(3) There was a release [or] threatened release of a or any 
hazardous substance at the site; and 

(4) The release or threatened release caused the incurrence of 
response costs.** 


Thus, when the government makes a college or university party to a 
Superfund case, the court will almost certainly impose strict liability. 


B. Joint and Several Liability 


Many of the original versions of CERCLA made liability joint and 
several. Joint and several liability means that the EPA could sue one 
or more of the PRPs at its option. The EPA could hold those PRPs 
liable for the cleanup costs of the entire site. Congress struck the 
provision for joint and several liability to make CERCLA more palat- 
able to opponents and to avoid the harsh effects of a statutorily- 
mandated standard of liability. Most of the courts, following the lead 
of United States v. Chem-Dyne Corp.,** have adopted joint and several 
liability.*5 Chief Judge Rubin found that Congress did not intend to 





32. It is not necessary for the government to match exactly the wastes of the college 
or university and the wastes at the site; nor must the government show the amount of 
damage caused by the institution’s waste. Liability is for actual or threatened releases. 
See United States v. Ottati & Goss, Inc., 630 F. Supp. 1361, 1402 (D.N.H. 1985) (forcing 
the government to match wastes like fingerprints would effectively eviscerate CERCLA; 
moreover, CERCLA imposes liability for threatened and actual releases); United States 
v. Wade, 577 F. Supp. 1326, 1333 (E.D. Pa. 1983) (the hazardous substance released 
need not necessarily be the defendant’s). 

33. South Carolina Recycling, 653 F. Supp. at 992 (the court also held that the 
government need not prove that the defendant’s waste was a large part of the release). 

34. 572 F. Supp. 802 (S.D. Ohio 1983). 

35. See United States v. South Carolina Recycling & Disposal, Inc., 653 F. Supp. 
984 (D.S.C. 1984). The court imposed joint and several liability, because it could find 
no way to apportion damages. The court noted: 

There were thousands of corroded, leaking drums at the site not segregated 

by source or waste type. Unknown, incompatible materials commingled to 

cause fires, fumes and explosions. Because of the constant threat of further 

fires, explosions, and other reactions, all of the materials at the site were, if 

not actually oozing out, in danger of being released. Thus, while all of the 

substances at the site contributed synergistically to the threatening condition 

at the site, it is impossible to ascertain the degree of relative contribution of 

each substance. Clearly, the harm was indivisible, and defendants have failed 

to meet their burden of proving otherwise. 
Id. at 994. See also United States v. Stringfellow, 661 F. Supp. 1053, 1060 (D.C. Cal. 1987). 
(The court held that the harm was indivisible and thus, the defendants were jointly and several- 
ly liable. The court noted, however, that it would be willing to consider equitable factors 
during the contributions phase of the litigation ‘‘[iJn order to mitigate the hardships of im- 
posing joint and several liability upon defendants who have only contributed a small amount 
to a potentially large indivisible harm.’’); United States v. Wade, 577 F. Supp. 1326, 1338 
(E.D. Pa. 1983) (court held that unless defendants could establish grounds for apportionment, 
it would impose joint and several liability). 
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adopt a uniform rule of joint and several liability.** But, under the 
facts of Chem-Dyne, where the harm was indivisible, Judge Rubin 
found that the liability standard was joint and several. Any defendant 
wanting to limit its liability on the grounds that the entire harm can 
be apportioned has the burden of proving the apportionment.*” The 
courts have considered it unwise to make the government prove each 
defendant’s portion of the injuries because it would add considerable 
time and expense to the litigation.** Placing the burden of apportion- 
ment on the government would be particularly unfair, because the 
materials necessary to prove apportionment are often in the hands of 
the defendants. Additionally, the difficulty of identifying chemicals 
in waste dumps complicates apportionment.*® 

Most courts find that joint and several liability best achieves the 
goal of having the government reimbursed for its cleanup costs.*° 
However, not all courts are willing to hold all generators, however 
small, jointly and severally liable for cleaning up all the waste in a 
dump.*: Chem-Dyne takes an extreme approach in imposing joint and 
several liability whenever the harm is indivisible. The Chem-Dyne 
approach could create inequitable results by requiring a college or 
university that has contributed only a small amount of waste to clean 
up the whole site. 

Some courts have taken a more moderate approach than Chem-Dyne. 
United States v. A & F Materials Co.,*? for example, held that courts 
should be sensitive to the inherent unfairness of imposing joint and 
several liability on minor contributors.** The A & F Materials court 
decided to apportion damages based on the following criteria:** 





36. Chem-Dyne Corp., 572 F. Supp. at 810. 

37. Id. (citing RESTATEMENT (SECOND) OF TorTS §§ 433B (1963-64), 875 (1977)). 

38. Garber, Federal Common Law of Contribution Under the 1986 CERCLA Amend- 
ments, 14 EcoLocy L.Q. 365, 369 (1987). 

39. See Comment, Environmental Law—Joint and Several Liability Under CERCLA— 
United States v. Chem-Dyne Corp., 57 Temp. L.Q. 885, 906 (1984). 

40. Garber, supra note 38, at 369. 

41. Moore & Kowalski, supra note 29, at 102. 

42. 578 F. Supp. 1249 (S.D. Ill. 1984). 

43. Id. at 1256. The distinction between the Stringfellow and the A & F Materials 
approaches is subtle but important. Under A & F Materials, the small generator will 
have its liability reduced from the beginning. Under Stringfellow, the small generator 
could end up having to initiate a multi-party contribution suit in order to recover its 
outlays. United States v. Stringfellow, 661 F. Supp. 1053, 1060 (C.D. Cal. 1987). 

44. The A & F Materials court adopted the criteria set out in an amendment to the 
original House legislation. 126 Conc. Rec. H9461 (1980). Representative Gore amended 
the House version of CERCLA to mitigate the harsh effects of joint and several liability 
on the small contributor. Although the House adopted the amendment, the Conference 
Committee cut it out of the compromise version that eventually passed. The A & F 
Materials court, in justifying its adoption of the Gore amendment standards, stated: 

[T]he only thing the Senate rejected was a mandatory legislative standard 
imposing joint and several liability. . . . [A] number of representatives thought 
the final compromise bill implicitly incorporated the essence of the House’s 
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(1) The ability of the parties to demonstrate that their contribution 
to a discharge release or disposal of a hazardous waste can be 
distinguished;*® 

(2) The amount of the hazardous waste involved;** 

(3) The degree of toxicity of the hazardous waste involved;*’ 

(4) The degree of involvement by the parties in the generation, 
transportation, treatment, storage, or disposal of the hazardous 
waste;** 

(5) The degree of care exercised by the parties with respect to 
the hazardous waste concerned, taking into account the charac- 
teristics of such hazardous waste; and 

(6) The degree of cooperation by the parties with Federal, State, 
or local officials to prevent any harm to the public health or the 
environment.*® 





moderate approach to liability. . . . Finally, the moderate approach promotes 
fairness because it does not indiscriminately impose joint and several liability. 
Rather, it makes [a] rational distinction based on such factors as the amount 
and toxicity of a particular defendant’s contribution to a waste site. 

578 F. Supp. at 1256-57. 

45. A question not addressed by the court is why joint and several liability should 
be imposed if apportionment is proper. By definition joint and several liability assumes 
an indivisible injury. Thus, the only action that the defendant would have under joint 
and several liability would be an action for contribution against the other joint 
tortfeasor. See Comment, Joint and Several Liability Under Superfund: The Plight of 
the Small Volume Contributor, 31 WayNE L. REv. 1057, 1066 (1985). 

46. This criterion presumably refers to the amount of hazardous waste that the 
individual generator added to the dump, and not the amount of waste in the dump as 
a whole. The EPA now considers the volume a generator has contributed to the dump 
when deciding whether the contributor can be given status as a de minimis generator. 
See infra notes 112-25 and accompanying text. 

47. This standard also probably refers to the toxicity of the waste of the individual 
waste generator and not the dump as a whole. The EPA considers the toxicity of the 
generator’s waste when it decides whether the party is a de minimis generator for 
settlement purposes. See infra notes 112-25 and accompanying text. 

48. This section, among other things, would probably function to protect innocent 
landowners from liability for land containing toxic waste that they purchased without 
notice of the waste problem. 

49. 578 F. Supp. at 1256. Other courts have used other criteria to apportion damages 
among waste contributors. See, e.g., United States v. Shell Oil Co., 605 F. Supp. 1064 
(D. Colo. 1985) (the ultimate responsibility for apportionment would lie with the court); 
United States v. Ottati & Goss, Inc., 630 F. Supp. 1361 (D.N.H. 1985) (the number of 
drums a defendant sent to the site was a reasonable basis for apportionment). But see 
United States v. Chem-Dyne Corp., 572 F. Supp. 802 (S.D. Ohio 1983). The Chem- 
Dyne court expressly rejected the volumetric approach noting: 

The question of whether the defendants are jointly or severally liable for the 
cleanup costs turns on a fairly complex factual determination . . . . The 
Chem-Dyne facility contains a variety of hazardous waste from 289 generators 
or transporters, consisting of about 608,000 pounds of material. Some of the 
wastes have commingled but the identities of the sources of these wastes 
remain unascertained. The fact of the mixing of the wastes raises an issue as 
to the divisibility of the harm. Further, a dispute exists over which of the 
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However, all these criteria may not be enough to save a small generator 
if there is no one else with whom to apportion the liability.*° 


C. Contribution 


If the government does not sue all of the PRPs of a hazardous waste 
site and thus causes a college or university to pay a disproportionate 
share of the cleanup costs, the college or university can sue for 
contribution. When Congress amended CERCLA with SARA, it spe- 
cifically provided for a right of contribution, a right which legislators 
noted already existed under the statute.™ 

Parties can use contribution in three instances. First, a college or 
university which has a judgment entered against it in a Superfund 
action may sue other responsible parties which the government did 
not join in the original action. Second, a college or university that 
undertakes a voluntary cleanup may sue other responsible parties for 
the costs of that cleanup. Third, a college or university which settled 
its case may sue other responsible entities who were not parties to 
the settlement. *? 





wastes have contaminated the ground water, the degree of their migration 
and concomitant health hazard. Finally the volume of the waste of a particular 
generator is not an accurate predictor of the risk associated with the waste 
because the toxicity or migratory potential of a particular hazardous substance 
generally varies independently with the volume of the waste. 
Chem-Dyne, 572 F. Supp. at 811. See also United States v. Conservation Chem. Co., 
628 F. Supp. 391 (D.C. Mo. 1985), in which the court noted that the relative fault of 
the parties will vary with the factual circumstances. ‘‘[F]actors such as volume, toxicity, 
migratory potential, etc., come into play in assessing the culpability of each party. 
Thus, if these varying elements are to be given effect, the apportionment must be made 
upon the basis of some variation of the comparative fault doctrine.’’ Id. at 401. United 
States v. South Carolina Recycling & Disposal, Inc., 653 F. Supp. 984 (D.S.C. 1984) 
followed Chem-Dyne and held that volume was not a good measure on which to 
apportion damages. Id. 

50. In a situation in which a large manufacturing operation contributed the bulk 
of the waste to a hazardous waste dump and a few small contributors added their own 
waste to the dump, if the manufacturing concern is no longer in operation, there will 
be no one with whom the small contributors can apportion damages. The small 
contributors will have to pay for the cleanup. 

51. SARA § 113(b), 42 U.S.C. § 9613(f)(1) (West Supp. 1988) provides: 

Any person may seek contribution from any other person who is liable or 
potentially liable under section 9607(a) of this title, during or following any 
civil action under section 9606 of this title or under 9607(a) .... In 
resolving contribution claims, the court may allocate response costs among 
liable parties using such equitable factors as the court determines are appro- 
priate. Nothing in this subsection shall diminish the right of any person to 
bring an action for contribution in the absence of a civil action under section 
9606 or section 9607 of this title. 
Before SARA, several court decisions held that PRPs could get contribution from other 
PRPs. See United States v. New Castle County, 642 F. Supp. 1258-(D. Del. 1986); 
Colorado v. ASARCO, Inc., 608 F. Supp. 1484 (D. Colo. 1985) (contribution was 
consistent with the policy goals of CERCLA). 
52. 42 U.S.C.A. § 9613(f) (West Supp. 1988). See Garber, supra note 38, at 374. If 
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Ill. DEFENSES 


A. Statutory and Common Law 


Congress expressly allowed three defenses under Superfund: act of 
war, act of God, and a due care exemption for acts or omissions solely 
the responsibility of a third party.** The only congressionally-man- 
dated exemption of any real interest to a college or university is the 
third party exemption.** Even this exemption has been of little help 
in protecting generators from liability. 

In Violet v. Picillo,*> the State of Rhode Island brought an action to 
recover the costs of cleaning up an illegal waste dump on a farm.* 
One of the defendants in Picillo argued that the company should be 
allowed the third party exemption, since its waste had been syste- 
matically diverted away from the site the company had chosen.°’ 
Under CERCLA a defendant must prove three points by a preponder- 
ance of the evidence to make out the third party defense: (1) the third 
party was not in any direct or indirect contractual relationship with 
the defendant; (2) the defendant exercised due care in regard to its 
hazardous waste; and (3) the defendant took precautions against the 
third party’s acts or omissions and their consequences. The court held 
that the defendant failed to prove all the elements by a preponderance 





the federal or state government has not recovered all the damages it incurred cleaning 
up a site, it has priority over any private claims. 42 U.S.C.A. § 9613(f)(3)(A) (West 
Supp. 1988). 
53. 42 U.S.C.A. § 9607(b), sets out the statutory defenses under the Act: 
(b) There shall be no liability under subsection (a) of this section for a person 
otherwise liable who can establish by a preponderance of the evidence that 
the release or threat of release of a hazardous substance and the damages 
resulting therefrom were caused solely by— 
(1) an act of God; 
(2) an act of war; 
(3) an act or omission of a third party other than an employee or agent of 
the defendant, or that one whose act or omission occurs in connection with 
a contractual relationship, existing directly or indirectly, with the defendant 
(except where the sole contractual arrangement arises from a published tariff 
and acceptance for carriage by a common carrier by rail), if the defendant 
establishes by a preponderance of the evidence that (a) he exercised due 
care with respect to the hazardous substance concerned, taking into consid- 
eration the characteristics of such hazardous substance, in light of all 
relevant facts and circumstances, and (b) he took precautions against fore- 
seeable acts or omissions of any such third party and the consequences that 
could foreseeably result from such acts or omissions; or 
(4) any combination of the foregoing paragraphs. 
42 U.S.C.A. § 9607(b) (West 1983). 
54. See generally Note, Superfund: Conscripting Industry Support for Environmen- 
tal Cleanup, 9 Eco.ocy L.Q. 524, 541 (1981). 
55. 648 F. Supp. 1283 (D.R.I. 1986). 
56. Id. at 1285. 
57. Id. at 1294. 
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of the evidence.** Congress has effectively shifted the burden of proof 
concerning causation onto the defendant.®*® Thus, 2 college or univer- 
sity will find these defenses of limited utility. 

Some courts have strictly construed the language of the statute 
while others have gone beyond its literal scope. One group limits 
defenses to those listed in the statute and the other finds an implicit 
allowance for equitable defenses under the statute.*° United States v. 
South Carolina Recycling & Disposal, Inc.® reflects a court which has 
limited the scope of defenses. In South Carolina Recycling, the defen- 
dant generators sent a large number of drums to a disposal site where 
the drums ruptured and the waste commingled, caused fires, explo- 
sions and generated toxic fumes.* The court held that the only 
defenses available were those enumerated under CERCLA, and that 
the defendants could not prove any of these defenses.* 

Courts in the other group have been unwilling to apply strict‘liability 
without defenses. In Brown v. Georgeoff,®* the federal district court 
stated that the doctrine of intervening causation would apply in 
CERCLA actions. The court allowed this equitable defense despite 
apparent congressional intent to limit defenses to those set out in 
CERCLA. The court reasoned that since Congress wanted liability to 
be based on common law, the common law defense of intervening 
causation used in strict liability should apply. In assessing the 
decision’s impact on CERCLA the court noted that an intervening 
cause does not act as a defense, but rather acts to negate causation, 
an element of a CERCLA action. 





58. Id. 

59. Id. at 1293. 

60. See New York v. Shore Realty Corp., 759 F.2d 1032, 1042 (2d Cir. 1985) 
(defenses available are those enumerated in CERCLA); United States v. Stringfellow, 
661 F. Supp. 1053 (C.D. Cal. 1987) (liability is strict and subject only to the defenses 
listed in CERCLA); United States v. Dickerson, 640 F. Supp. 448, 451 (D. Md. 1986) 
(defendants may raise only the enumerated defenses). For a case holding that defendants 
may raise legal and equitable defenses, see United States v. Conservation Chem. Co., 
619 F. Supp. 162, 205 (D. Mo. 1985). 

61. 653 F. Supp. 984 (D.S.C. 1984). 

62. Id. at 990. 

63. Id. at 991. See New York v. Shore Realty Corp., 759 F.2d 1032, 1042 (2d Cir. 
1985); United States v. Dickerson, 640 F. Supp. 448, 451 (D. Md. 1986); United States 
v. Reilly Tar & Chem. Corp., 546 F. Supp. 1100, 1118 (D. Minn. 1982). See also 
United States v. Stringfellow, 661 F. Supp. 1053, 1062 (C.D. Cal. 1987) (taking a 
moderate approach, this court held that defenses such as due care were not relevant 
to disprove liability, but the court will consider them when determining damages). 

64. 562 F. Supp. 1300 (N.D. Ohio 1983). 

65. Id. at 1306. 

66. Id. See Violet v. Picillo, 648 F. Supp. 1283, 1294-95 (D.R.I. 1986) (since 
plaintiffs seek equitable remedy of restitution, defendants may plead equitable defenses 
such as waiver, unclean hands and estoppel); United States v. Conservation Chem. 
Co., 619 F. Supp. 162, 205 (D. Mo. 1985) (Congress intended the courts to allow 
equitable defenses); Mardan Corp. v. C.G.C. Music, 600 F. Supp. 1049, 1056 n.9 (D. 
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Although equitable defenses may theoretically be available, their 
utility will likely be limited. Even courts which have found equitable 
remedies available have not allowed defendants to escape liability 
through these remedies. The lack of judicial sympathy toward gen- 
erators in general has translated into courts taking a hard line on 
equitable defenses. 


B. Constitutional Defenses 


In addition to equitable defenses, generators have raised constitu- 
tional challenges to CERCLA liability. These challenges have been 
received with even less sympathy than other defenses generators have 
raised. 


1. Retroactive application, due process, the contract clause and ex 
post facto clause. 


Generators have advanced several constitutional arguments against 
the application to them of Superfund, including arguments involving 
illegal retroactive application, due process, the contract clause, and 
the ex post facto clause.*®’ 

In Georgeoff, the district court faced the issue of whether the 
retroactive application of CERCLA was illegal. The court began its 
analysis by noting the strong presumption against retroactive appli- 
cation of statutes.** The court, citing Windsor v. State Farm Insurance 
Co.,® held that to overcome the presumption the proponent must 
show that the statutory language provided for retroactive application 
or the legislature intended it.”° 

After an exhaustive analysis, the Georgeoff court found insufficient 
evidence in the language of the statute to overcome the presumption 
against retroactivity.”1 Turning to legislative history, however, the 
court concluded that Congress intended a retroactive application of 
the statute.” 





Ariz. 1984) (defendants permitted to argue equitable defenses such as waiver and 
laches), aff'd, 804 F.2d 1451 (9th Cir. 1986). See generally Moore & Kowalski, supra 
note 29, at 105. 
67. See United States v. Dickerson, 640 F. Supp. 448 (D. Md. 1986); United States 

v. Ottati & Goss, Inc., 630 F. Supp. 1361 (D.N.H. 1985); United States v. Shell Oil 
Co., 605 F. Supp. 1064 (D. Colo. 1985); United States v. Conservation Chem. Co., 619 
F. Supp. 162 (D. Mo. 1985); United States v. South Carolina Recycling & Disposal, 
Inc., 653 F. Supp. 984 (D.S.C. 1984); United States v. Northeastern Pharmaceutical & 
Chem. Co., 579 F. Supp. 823 (S.D. Mo. 1984); Brown v. Georgeoff, 562 F. Supp. 1300 
(N.D. Ohio 1983). 

. Georgeoff, 562 F. Supp. at 1308-09. 

. 509 F. Supp. 342 (D.D.C. 1981). 

. Georgeoff, 562 F. Supp. at 1309. 

. id. at- 1811. 

. Id. at 1314. The Georgeoff court noted that congressional debate showed an 
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Once a court determines that a statute was meant to apply retroac- 
tively, it must then decide whether retroactive application violates 
the fifth amendment right to due process.” In Pension Benefit Guar- 
anty Corp. v. R.A. Gray & Co.,% the United States Supreme Court 
articulated a general test for assessing the constitutionality of retro- 
active application of statutes: 


[R]etroactive legislation does have to meet a burden not faced by 
legislation that has only future effects .... But that burden is 
met simply by showing that the retroactive application of the 
legislation is itself justified by a rational legislative propose.’® 


Several courts have held that Superfund easily passes this test.” 
Superfund must be retroactive to serve its purpose of requiring the 
generators responsible for depositing the waste to pay for its removal. 
A generator could argue the unfairness of imposing liability on one 
who relied on the laws in effect at the time of the disposal. But this 
argument goes more to the wisdom of the legislation than its consti- 
tutionality. In Usery v. Turner Elkhorn Mining Co.,”’ the United States 
Supreme Court decided the issue of whether retroactive application 
of a black lung statute violated the due process clause. The Court 
stated: 


[The case law is] clear that legislation readjusting rights and 
burdens is not unlawful solely because it upsets otherwise setiled 





intent to apply the statute retroactively. The court also noted that Congress intended 
the chemical industry to pay for the cleanups. See United States v. Dickerson, 640 F. 
Supp. 448, 451 (D. Md. 1986) (the language and legislative history override the 
presumption against unconstitutionality); United States v. Ottati & Goss, Inc., 630 F. 
Supp. 1361, 1399 (D.N.H. 1985) (retroactive application intended by Congress); United 
States v. Shell Oil Co., 605 F. Supp. 1064, 1073 (D. Colo. 1985) (retroactive application 
is the statute’s overriding scheme and purpose); United States v. Northeastern Phar- 
maceutical & Chem. Co., 579 F. Supp. 823, 839 (S.D. Mo. 1984) (Congress intended 
CERCLA provisions §§ 9604, 9606 and 9607 to apply retroactively); contra United 
States v. South Carolina Recycling & Disposal, Inc., 653 F. Supp. 984, 997 (D.S.C. 
1984) (CERCLA is not retroactive, but even if it were, it would not violate due process). 

73. United States v. Northeastern Pharmaceutical & Chem. Co., 579 F. Supp. 823, 
840 (S.D. Mo. 1984) (once the court concludes that Congress intended a retroactive 
application, the statute is presumed constitutional). 

74. 467 U.S. 717, 104 S. Ct. 2709 (1984). 

75. Id. at 730, 104 S. Ct. at 2718. 

76. See, e.g., United States v. Ottati & Goss, Inc., 630 F. Supp. 1361, 1399 (D.N.H. 
1985) (retroactive application of CERCLA does not violate due process); United States 
v. Conservation Chem. Co., 619 F. Supp. 162, 221 (D. Mo. 1985) (retroactive application 
does not offend due process); United States v. Shell Oil Co., 605 F. Supp. 1064, 1072- 
73 (D. Colo. 1985) (no violation of due process); United States v. Northeastern Phar- 
maceutical & Chem. Co., 579 F. Supp. 823, 841 (S.D. Mo. 1984) (CERCLA satisfies 
fifth amendment due process requirements). 

77. 428 U.S. 1, 96 S. Ct. 2882 (1976). 
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expectations .... This is true even though the effect of the 
legislation is to impose a new duty or liability based on past 
acts.”® 


Thus, the argument that a retroactive CERCLA violates due process is 
unlikely to receive judicial support. 

The third constitutional argument posited by generators is that 
CERCLA violates the contract clause. To date, courts have found no 
merit in this line of attack. By its terms, the contract clause applies 
only to state laws.” As a result, courts have universally rejected 
contract clause attacks on CERCLA.®° 

Finally, a generator could argue that CERCLA is an ex post facto 
law.*? The ex post facto clause prevents the federal government from 
passing retroactive criminal or penal statutes.22 CERCLA, however, 
contains no criminal penalties nor does it contain civil penalties 
against the generator which cooperates with the cleanup.** 


2. Eleventh Amendment Immunity 


The question of state college and university liability under CERCLA, 
to parties other than the federal government, is dependent on whether 
Congress overrode the states’ eleventh amendment immunity or the 


states waived the immunity.** In United States v. Union Gas Co., the 
Third Circuit was the first appellate court to face this issue.** In Union 
Gas, a private corporation sued the Stats of Pennsylvania for the 
state’s alleged share of the cost of cleaning up a hazardous waste 
spill.*° The court held that Congress effectively abrogated the states’ 
eleventh amendment immunity in SARA.®’ 

The Union Gas court began its analysis by noting that eleventh 
amendment immunity could be overcome in two ways: Congress could 
abrogate it by providing statutory authorization for suits against states 





78. Id. at 16, 96 S. Ct. at 2893. 

79. See United States v. South Carolina Recycling & Disposal, Inc., 653 F. Supp. 
984, 995 (D.S.C. 1984). 

80. United States v. Dickerson, 640 F. Supp. 448, 451-52 (D. Md. 1986) (CERCLA 
does not impair the right of contract); United States v. Conservation Chem. Co., 619 
F. Supp. 162, 214 (D. Mo. 1985) (no violation of the contract clause). 

81. See generally Note, Generator Liability Under Superfund for Clean-up of Aban- 
doned Hazardous Waste Dump Sites, 103 U. Pa. L. REv. 1229, 1246 (1981). 

82. Calder v. Bull, 3 U.S. (3 Dall.) 386, 390, 397 (1798). 

83. See United States v. Conservation Chem. Co., 619 F. Supp. 162, 214 (D. Mo. 
1985) (CERCLA is not an illegal ex post facto law). 

84. U.S. Const. amend. XI. 

85. 832 F.2d 1343 (3d Cir. 1987), cert. granted sub nom. Pennsylvania v. Union 
Gas Co., 108 S. Ct. 1219 (1988). 

86. Id. at 1345. 

87. Id. 
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or the states could waive their sovereign immunity.**® The court of 
appeals noted that the United States Supreme Court will not abrogate 
eleventh amendment immunity unless such congressional intent is 
unmistakably expressed in the statute itself.°° The original CERCLA 
provisions did not meet this test; however, in the appellate court’s 
view, SARA did. 

Differing from CERCLA, SARA includes an amendment exempting 
state and local governments from liability for land acquired by gov- 
ernmental units through bankruptcy, tax delinquency, or abandon- 
ment.*° The amendment states that state and local governments which 
have contributed to a release or threatened release are subject to 
liability under CERCLA.*' The Union Gas court found that this lan- 
guage, combined with other language in CERCLA, was ‘‘clear statutory 
language [that served] to abrogate the states’ eleventh amendment 
immunity... .’’” 

For state colleges and universities Union Gas means that private 
parties are able to bring contribution actions against them. Before the 
SARA amendments a contribution action against a state institution 
would probably not have been successful. 


IV. SETTLEMENTS UNDER SUPERFUND 


Few hazardous waste generators have been able to escape liability 
under CERCLA. In many of the cases reviewed in this article, the 
government has won on summary judgment. Without much hope of 
winning in the courts, many generators are turning to the settlement 
process in hopes of minimizing their transaction costs. Moreover, to 
advance the goals of Superfund, Congress included in SARA language 
encouraging the EPA to settle as many Superfund cases as possible. 


A. Average Generator Settlements 


A college or university might want to settle a case for several 
reasons, not the least of which is cost. To encourage settlements the 





88. Id. at 1346 (quoting United States v. Union Gas Co., 792 F.2d 372, 376 (3d 
Cir. 1986), vacated, 107 S. Ct. 865 (1987)). The court did not consider further the 
issue of waiver. 

89. Id. (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 243, 105 S. Ct. 
3142, 3148 (1985)). 

90. 42 U.S.C.A. § 9601(20)(D) (West Supp. 1988) provides: 

The exclusion provided under this paragraph shall not apply to any State or 
local government which has caused or contributed to the release or threatened 
release of a hazardous substance from the facility, and such a State or local 
government shall be subject to the provisions of this chapter in the same 
manner and to the same extent, both procedurally and substantively, as any 
nongovernmental entity, including liability under section 9607 of this title. 

91. Id. 

92. Union Gas Co., 832 F.2d at 1349. 











232 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 2 


EPA reserves the right to bill the PRPs for the costs of any action 
(such as an RI/FS), plus 200%. High litigation costs are another 
reason to settle. It could cost a college or university more to litigate 
a case than to settle it. 

Under SARA’s stricter standards, colleges and universities have an 
even greater incentive to become involved in the site cleanup at an 
early stage. Given the new technology involved in trying to make 
permanent cleanups, colleges and universities have a great interest in 
determining the course of action taken in a cleanup.® Institutions that 
do not participate in the early settlement process will likely find 
themselves paying for a more expensive EPA-run cleanup later. 

Colleges and universities also want to avoid having the EPA conduct 
the actual cleanup. Experience shows that an EPA cleanup costs thirty 
to forty percent more than one conducted by private parties.*” Addi- 
tionally, a college or university cannot challenge the EPA’s cleanup 
decisions until the cleanup is complete and the Justice Department 
sues for reimbursement.* Given the opportunity to assist in the prep- 
aration of a RI/FS, it is unlikely that a college or university could 
convince any court that the response costs of the EPA were excessive.” 

SARA provides ample opportunity for a college or university to get 
involved in the cleanup process early. The EPA must provide the 
colleges and universities and other PRPs with information about the 
waste site and then allow for negotiation among the PRPs.’ In 
addition, SARA offers mixed funding as a way of encouraging settle- 
ments. Mixed funding allows the EPA to use government money to 
pay the shares of parties who are not parties to the settlement. 
Mixed funding helps take the sting out of joint and several liability. 

Still another reason a college or university should opt for early 
involvement is the health assessment that must take place at each 
site. Colleges and universities should ménitor this process closely as 
it could be a source of costly delay, as well as a private toxic tort 
suit against the college or university.*°? 





93. Regulatory Law Office Note, supra note 1, at 52. 

94. See The Generators’ Dilemma in Superfund Cases, 12 Envtl. L. Rep. (Envtl. L. 
Inst.) 15,049, 15,052 (1982). 

95. Superfund Amendments, supra note 13, at 10,364. 

96. Id. at 10,365. 

97. See Anderson, Negotiation and Informal Agency Action: The Case of Superfund, 
1985 Duke L.J. 261, 301-02. 

98. 42 U.S.C.A. § 9613(h) (West Supp. 1988); Dickerson v. EPA, 834 F.2d 974, 977 
(11th Cir. 1987) (CERCLA provides for no pre-enforcement review of EPA removal 
actions). 

99. Superfund Amendments, supra note 13, at 10,365. 

100. 42 U.S.C.A. § 9622(e) (West Supp. 1988). 

101. Id. Superfund Amendment and Reauthorization Act, 42 U.S.C.A. § 9622(b)(1) 
(West Supp. 1988) allows the EPA to reimburse PRPs for work they have performed 
but for which they have not agreed to pay. Such a situation might arise if insolvent 
parties, unknown parties or parties simply refusing to settle were involved. Id. 

102. Superfund Amendments, supra note 13, at 10,366. 
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1. Covenants Not to Sue 


SARA gave the EPA power to grant covenants not to sue to parties 
who settle with the EPA.’ In a covenant not to sue, the government 
agrees not to attempt to hold the private party liable for any further 
cost incurred at the site. This practice lends a degree of permanence 
to the settlement. 

The covenant not to sue must be in the public’s interest. CERCLA 
provides seven criteria for use in EPA determinations of what is in 
the public interest: 


(1) The effectiveness and reliability of the remedy, in light of 
the other alternative remedies considered for the facility con- 
cerned; 

(2) The nature of the risks remaining at the facility; 

(3) The extent to which performance standards are included in 
the order or decree; 

(4) The extent to which the response action provides a complete 
remedy for the facility, including a reduction in the hazardous 
nature of the substances at the facility; 

(5) The extent to which the technology used in the response 
action is demonstrated to be effective; 

(6) Whether the Fund or other sources of funding would be 


available for any additional remedial actions that might eventu- 
ally be necessary at the facility; and 

(7) Whether the remedial action will be carried out, in whole or 
in significant part, by the responsible parties themselves.*“ 


A covenant not to sue would be subject to reopener clauses.’% 
Reopeners allow the EPA to force the college or university to pay 
additional cleanup costs even after the settlement. The EPA could 
include reopeners for three reasons: (1) for conditions at the site 
unknown to the EPA at the time of the settlement;** (2) for reasons 
arising out of any of the criteria listed above;’” and (3) for any future 
action necessary for the protection of public health, welfare or the 
environment.’® Settling parties often complain that such reopeners 
sweep so broadly as to be useless.’” 





103. See 42 U.S.C.A: § 9622(f) (West Supp. 1988) which provides that the EPA may 
grant the covenant if it is in the public interest, if the covenant would expedite a 
response action, if the party has fully complied with the consent decree, and if the 
EPA has approved the response action at the site. 

104. Id. § 9622(f)(4)(A)-(G). 

105. Id. § 9622(f)(6). 

106. Id. § 9622(f)(6)(A); Superfund Programs Covenants Not to Sue, 52 Fed. Reg. 
28,038, 28,041 (1987). 

107. 42 U.S.C.A. § 9622(f)(4) (West Supp. 1988); Superfund Programs Covenants 
Not to Sue, 52 Fed. Reg. 28,038, 28,041 (1987). 

108. 42 U.S.C.A. § 9622(f)(6)(C) (West Supp. 1988); Superfund Programs Covenants 
Not to Sue, 52 Fed. Reg. 28,038, 28,041 (1987). 

109. The Second Chem-Dyne Settlement, 15 Envtl. L. Rep. (Envtl. L. Inst.) 10,208, 
10,213 (1985). 
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2. Contribution Protection 


Congress also sought to address in SARA the problem of contribution 
suits by non-settling parties against settling parties. Under CERCLA a 
non-settling party could bring into litigation a party who had settled.1”° 
However, in SARA Congress has provided protection from contribution 
actions for parties who settle with the government;' once an insti- 
tution has settled, it cannot be brought back into court on those issues 
addressed in the settlement. This provision encourages settlement. 


B. De Minimis Settlements 


A subcategory of settlements under Superfund are those for de 
minimis contributors to the hazardous waste dumps.'!? De minimis 
contributors are those who have contributed waste which, compared 
with the rest of the dump, is minimal in terms of volume and 
toxicity.‘1* Most colleges and universities will likely fall into this 
category. A de minimis settlement must be practical and in the public 
interest as determined by the EPA. The settlement must involve only 
a small part of the cleanup costs at the facility.*% 

De minimis settlements benefit all parties involved in the cleanup 
process. The de minimis contributor benefits by avoiding expensive 
litigation and settlement costs and by getting out of the cleanup 





110. See United States v. Chem-Dyne Corp., 572 F. Supp. 802 (S.D. Ohio 1983) 
(non-settling parties brought settling parties into suit). 

111. 42 U.S.C.A. § 9613(f}(2) (West Supp. 1988) provides: ‘‘A person who has 
resolved its liability to the United States . . . shall not be liable for claims for 
contribution regarding matters addressed in the settlement.”’ 

112. The EPA’s statutory authority for entering into de minimis settlements comes 
from 42 U.S.C.A. § 9622(g) (West Supp. 1988), which provides: 

(g)(1) Expedited final settlement. Whenever practicable and in the public 
interest, as determined by the President, the President shall as promptly as 
possible reach a final settlement with a potentially responsible party in an 
administrative or civil action under section 9606 or 9607 of this title if such 
settlement involves only a minor portion of the response costs at the facility 
concerned and, in the judgment of the President, the conditions in either of 
the following subparagraph (A) or (B) are met: 
(A) Both of the following are minimal in comparison to other hazardous 
substances at the facility: 
(i) The amount of hazardous substances contributed by that party to the 
facility. 
(ii) The toxic or other hazardous effects of the substances contributed by 
that party to the facility. 

113. See Superfund Program; De Minimis Contributor Settlements, 52 Fed. Reg. 
24,333, 24,334 (1987). The toxicity standard is relative. For example, if a college or 
university were to contribute one barrel of dioxin or some other highly toxic substance 
to a waste dump containing mostly less toxic substances, that college or university 
would not qualify for de minimis status. If, however, the college or university were to 
send one barrel of dioxin to a dump containing 10,000 barrels of dioxin, the institution 
would then be eligible for de minimis contributor status. 

114. Id. at 24,335. 
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process early.‘* The EPA benefits by having to deal with fewer PRPs 
in later settlement negotiations or in litigation.1** Non-de minimis 
PRPs benefit because the de minimis settlement will bring in a large 
amount of cash at an early stage in the settlement process, allowing 
them to settle at a lower cost.” 

The EPA will not expend a large amount of resources negotiating a 
de minimis settlement.’** It prefers that the de minimis generators 
organize themselves and present a settlement involving all the de 
minimis generators.‘® The settlements will likely take the form of 
‘‘cashouts,’’!2° with the amount of cash based on the contributors’ 
volumetric contribution to the site.*?? 

As much as it favors de minimis settlements, the EPA will not settle 
with the de minimis contributors if it cannot find enough high-volume 
contributors to pay the costs.’2? Nor will it negotiate a settlement if 
too many of the site contributors meet the de minimis criteria. In 
considering whether to enter a de minimis settlement, the EPA will 
also look at the strength of its case against the non-settling parties 
and their financial condition.'?* 

As it can to parties other than de minimis settling parties, the EPA 
can grant de minimis settling parties a covenant not to sue.’7* But 
unlike regular settlements, the EPA does not have to include any 
reopener provisions in the de minimis settlement.'2* A de minimis 





$55. 

116. 

E24; 

118. 

119. Id. 

120. Id. at 24,337. The de minimis contributors would pay in cash rather than 
undertake any cleanup of the site themselves. Id. 

121. Id. at 24,338. In some cases the EPA will not base the settlement on volume. 
For example, when a college or university contributes waste to the site which is of 
higher than normal toxicity for the site or when the waste is a type that is more 
difficult to clean up, the college or university would not be a de minimis contributor. 
Id. at 24,336. 

422. id. 

123; ‘Id. 

124. 42 U.S.C.A. § 9622(g)(2) (West Supp. 1988) provides: ‘‘The President may 
provide a covenant not to sue with respect to the facility concerned to any party who 
has entered into a settlement under this subsection unless such a covenant would be 
inconsistent with the public interest.’’ 

125. Id. The EPA may include covenants if they are in the public interest. Id. See 
also Hazardous Waste: First Major De Minimis Settlement Proposed for Cammons 
Engineering Sites is New England, 18 Env’t Rep. (BNA) 2140 (1988). The EPA settled 
with 276 of the 476 parties that were potentially responsible for cleanup of four 
hazardous waste sites in New England. The de minimis settlors will pay $11 million 
of the estimated $52 million it will take to clean up the four sites. The EPA cited three 
advantages to the settlement: (1) revenues could be raised at an early stage without 
excessive enforcement costs; (2) a large number of parties would be eliminated from 
the case; (3) such settlements expedite the cleanup process and keep transaction costs 
low. Id. 
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settling party is entitled to the same contribution protection available 
to non-de minimis settling parties. 


CONCLUSION 


When the EPA brings a cost recovery action under CERCLA against 
a college or university, the institution will be held strictly liable. 
Courts in most jurisdictions will hold the college or university jointly 
and severally liable for the cleanup. The contribution provisions of 
CERCLA allow courts to mitigate the harsh effects of joint and several 
liability by apportioning damages based on equitable considerations. 
No court has yet considered whether to hold a small contributor liabie 
for the entire cleanup of a large site when there is no other contributor 
to share the cleanup costs. 

Generators have raised several equitable and constitutional defenses 
with limited success. Even when the court allows the generator to 
raise the defense, it is unlikely that the generator will escape liability. 

Colleges and universities benefit by settling Superfund cases early. 
The institution can thus avoid expensive litigation and settlement 
costs. The institution can also help determine the method of cleanup, 
as well as ensure that the party performing the cleanup does so in 
the most efficient manner. Additionally, settkements can include con- 
tribution protection and covenants not to sue. 


In most instances higher educational institutions will be able to get 
de minimis status for settlement purposes. De minimis status is de- 
sirable because it allows the institution to get out of the case much 
earlier than the other settling parties. The de minimis settlement is 
also not likely to be subject to the same reopener provisions as regular 
settlements. Thus, knowing that it is not as likely to be brought back 
into the dispute, a college or university can rest a little more easily. 


Donald J. Manderfeld* 
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ACADEMICS IN COURT: THE CONSEQUENCES OF FACULTY DISCRIMINATION 
LiTIGATION, by George R. LaNoue** and Barbara A. Lee,*** The Uni- 
versity of Michigan Press, Ann Arbor, Michigan, 1987, pp. 285, $16.95. 

In an era of ever-increasing concern with the so-called “‘litigation 
explosion,’’ George LaNoue’s and Barbara Lee’s book, Academics in 
Court: The Consequences of Faculty Discrimination Litigation, pro- 
vides a new perspective for studying and thinking about litigation. 
This book is not concerned with the legal results of faculty discrim- 
ination cases nor with the development and application of the law in 
this field, which, as the authors point out, represents the traditional 
case law approach used by legal scholars to study litigation. Rather, 
the book focuses on the people and institutions caught up in litiga- 
tion—a social science approach to the subject. 

Obviously, a court decision affects the participants: for example the 
plaintiff wins, the defendant owes money. Separate from this deci- 
sional effect, however, is the effect the litigation process itself has on 
the lives of the participants. Academics in Court concerns this latter 
aspect: What makes an individual decide to litigate? How does a 
defendant react to being sued? How are the parties affected as they 
progress through the litigation? What are the consequences, in human 
terms, of litigation? ‘‘By focusing on the impacts of that process on 
the participants, we may gain insights that could make the process 
more rational and more humane.”’ ! 

There have been previous attempts to study this aspect of litigation. 
The authors acknowledge the contribution of books which detail the 
course of litigation of one specific case, and models which study 
decisional, strategic and tactical aspects of the litigation process. The 
authors’ interest, however, is in developing a general model which 
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will focus on participant impact; they have borrowed the ‘‘stages’’ 
model from the public policy research field in building their analytical 
framework for describing the human consequences of litigation. 

Their model breaks the litigation process into ten stages: triggering 
incident; perception of alleged discrimination; problem evaluation 
and informal consultation; use of internal remedies; settlement or 
litigation decision; litigation preparation; pre-trial impacts; trial im- 
pacts; decision impacts; and post-trial impacts. The authors do not 
elaborate on why they chose these particular stages; the stages appear 
to be a combination of participant decision points and litigation 
procedural phases. While two of the stages identified (perception of 
alleged discrimination and use of internal remedies) would not seem 
generally applicable to all litigation, this is a semantic issue only. 
These stages were so named for application to the faculty discrimi- 
nation cases which form the basis of the authors’ study of the litigation 
process. The concept behind these stages, that is, perception of alleged 
legal harm and attempts to resolve the dispute outside the litigation 
system, is generally found in most litigation. 

The use of a stages model lends itself to an examination of partic- 
ipant behavior at each step and how that behavior is affected by what 
has happened at that stage of the process. It also allows for an 
examination of behavior and effects over time as the participants 
proceed through the process. 

Having introduced the model, the authors devote the remainder of 
the book to a case study method, applying the framework to five 
specific cases ‘‘in which effects can be described in detail and com- 
pared in general.’’? These case studies are supplemented by the results 
of a mail and telephone survey of the participants in 110 other cases. 
The authors used academic discrimination litigation as the focus of 
their case studies because the cases ‘‘were recent,’’* ‘‘were of intrinsic 
importance and were in an area of law with which [the authors] were 
familiar.’’* While acknowledging that this category of litigation is not 
necessarily typical, the authors hope that the application of the model 
to these cases can create a research framework which describes the 
consequences of the process in one area and thus can be used by 
researchers to examine other types of legal cases. 

The cases chosen provide a good basis for testing and applying the 
authors’ analytical model. They involve both public and private in- 
stitutions, raise claims of race and sex discrimination in hiring, 





2. Id. at 20. 

3. The prohibitions of the Equal Pay Act were made applicable to faculty at 
educational institutions in 1972, Education Amendments of 1972, Pub. L. No. 92-318, 
§ 906(b)(1), 86 Stat. 235, 375 (1972). The coverage of Title VII was not extended to 
educational institutions until 1972, Equal Employment Opportunity Act of 1972, Pub. 
L. No. 92-261, § 3, 86 Stat. 103, 103-04 (1972). 

4. G. LANovuE & B. LEE, supra note 1, at 20. 
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promotion, tenure and pay, include individual and class action suits, 
and represent both winning and losing plaintiffs.» An examination of 
these cases through the lens provided by the stages model affords 
interesting insights into the participants’ behavior and the conse- 
quences of the litigation process in general as well as specifically in 
academic employment suits. 

The book’s greatest strength lies in its description of the cases using 
the stages framework. The factual and legal detail as well as the 
participants’ comments provides a complete picture of the progress of 
the litigation. One of the cases selected for study (Scott v. University 
of Delaware), however, was somewhat incomplete due to the plaintiff’s 
death during the course of the litigation. Insights provided through 
interviews with the litigants in the other case studies were, accord- 
ingly, missed in this instance. 

The book’s weakest area, but certainly not a major flaw, is its 
analysis of the data supplied by the case studies and resulting con- 
clusions drawn about the effects of litigation. Considering the wealth 
of information to which the authors had access, one could wish for a 
more thorough consideration of some of the issues raised by the case 
studies concerning the consequences on the participants. In many 
instances readers are left to draw their own conclusions; in other 
places some generalizations about the impact of litigation are sug- 
gested when the impact might actually result from the peculiar nature 
of employment-based litigation rather than litigation in general. 

Attorneys and administrators who work with academic institutions 
will certainly find the issues raised by the case studies interesting. 
They provide some initial insight into why faculty members challenge 
an employment decision as well as some consideration of the effects 
litigation has on the institution, win or lose. These insights offer 





5. Lieberman v. Gant, 474 F. Supp. 848 (D. Conn. 1979), aff'd, 630 F.2d 60 (2d 
Cir. 1980), involved a woman who unsuccessfully sued the University of Connecticut 
alleging sex discrimination for failure to grant her tenure. In Kunda v. Muhlenberg 
College, 463 F. Supp. 294 (E.D. Pa. 1978), aff’d, 621 F.2d 532 (3d Cir. 1980), the 
plaintiff won a sex discrimination case alleging failure to grant her promotion and 
tenure. Scott v. University of Del., 385 F. Supp. 937 (D. Del. 1974); 68 F.R.D. 606 (D. 
Del. 1975), reh’g denied, 16 Fair Empl. Prac. Cas. (BNA) 737 (D. Del. 1976); and 455 
F. Supp. 1102 (D. Del. 1978), modified, 601 F.2d 76 (3d Cir.), cert. denied, 444 U.S. 
931, 100 S. Ct. 275 (1979), contained both individual and class claims of race discrim- 
ination. The individual claim concerned failure to renew the plaintiff’s contract and 
the class claim alleged discrimination in the hiring of blacks. Both claims were 
unsuccessful. Mecklenburg v. Montana State Univ., 13 Empl. Prac. Dec. (CCH) § 
11,438, 13 Fair Empl. Prac. Cas. (BNA) 462 (D. Mont. 1976), was a successful class 
action lawsuit alleging sex discrimination in salaries, promotions and hiring. Rajender 
v. University of Minn., 20 Empl. Prac. Dec. (CCH) § 30,214 (D. Minn. 1978); 24 Fair 
Empl. Prac. Cas. (BNA) 1045 (D. Minn. 1978); 20 Empl. Prac. Dec. (CCH) § 30,225 (D. 
Minn. 1979); 24 Fair Empl. Prac. Cas. (BNA) 1051 (D. Minn. 1979); 546 F. Supp. 158 
(D. Minn. 1982); 563 F. Supp. 401 (D. Minn. 1983), rev’d in part and vacated in part, 
730 F.2d 1110 (8th Cir. 1984), was a class action suit alleging sex discrimination in 
hiring which the defendant settled. 
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guidance to educational institutions both on measures which may be 
taken to avoid litigation as well as factors to consider in deciding 
whether to defend a lawsuit or settle. 

The authors note that their data did not suggest a pattern for how 
the plaintiff perceives a legal wrong, yet certain similarities among 
the case studies suggest recurring features which may influence a 
faculty member’s perception of discrimination. 

In several cases, lack of communication between the administration 
and faculty helped to create this perception. In Lieberman, although 
the plaintiff had been twice evaluated by a faculty committee, and 
her scholarship and teaching were considered unsatisfactory, on nei- 
ther occasion was this evaluation imparted to the plaintiff. Indeed, in 
the first instance she received another one-year appointment, and in 
the second case she was offered a tenure-track position. Not until six 
months prior to her consideration for tenure was she told her schol- 
arship was insufficient. In Kunda, the plaintiff was not informed that 
a terminal degree was a prerequisite to tenure although two male 
faculty members had been so informed. Thus, one of the consequences 
of litigation for the institutions involved was learning the value of 
sound personnel practices in avoiding litigation: treating employees 
consistently; letting employees know where they stand; and dealing 
with problems as they arise. 

Another factor common to several cases was the presence of racial 
or sexual incidents impacting on the plaintiff at the workplace, al- 
though not directly connected with the challenged employment de- 
cision. In Lieberman, the plaintiff’s success in having a women’s 
locker room installed at the gymnasium sparked hostile comments by 
several male colleagues. In Scott, an administrator complained that 
Scott did not look or act black, suggesting that he did not fit the 
stereotype of a black faculty member. A colleague commented that 
Scott had been hired as window dressing. In Mecklenburg, the plaintiff 
was told that the university’s Agriculture School did not hire women. 
In Rajender, the male faculty members lunched with the male post- 
doctoral students but not with the females. At a faculty meeting, one 
member of the faculty expressed the opinion that women would ruin 
the department’s image. These incidents influenced the plaintiffs’ 
decisions to confront the institutions. Thus, universities need to be 
aware of the work environment created within the institution; even 
an impartial decision-making procedure can be viewed as tainted by 
discriminatory events occurring in the workplace. 

Besides the expected costs of litigation borne by an institution 
(financial costs for lawyers, diversion of time from educational and 
administrative pursuits to litigation, and unfavorable publicity), the 
case studies highlight the effect on the faculty members unwittingly 
caught up in the litigation process. In the course of testifying at trial, 
faculty members who served on the plaintiffs’ peer review committees 
were made to look biased or vindictive. Faculty members who testified 
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in support of the plaintiffs were anxious lest the institution be un- 
happy with their testimony and retaliate against them. Other faculty 
members who were chosen by plaintiffs’ counsel for comparison pur- 
poses were made to look bad and their scholarship and teaching 
abilities questioned. Faculty members serving on committees may 
become concerned about future litigation and become more careful in 
making decisions, perhaps even avoiding tough decisions. These types 
of long-term effects on the faculty, and on the faculty’s relation with 
the administration, should be made part of the calculus for the insti- 
tution confronting litigation. : 

The book’s analysis of the consequences of litigation for the faculty- 
plaintiffs raises many interesting questions. The authors express an 
interest in determining ‘‘what combinations of self-interest and ide- 
ology lead to a decision’’ to litigate.* The case studies unfortunately 
do not provide a clear picture on this issue. Lieberman believed she 
had little choice ‘‘but to sue to regain her position at the university.’’’ 
This statement does not really tell the reader, however, why Lieberman 
chose to file suit rather than just to exit the employment relationship.*® 
It could not be the mere perception of discrimination which influenced 
her choice; other women at the university shared this perception and 
yet did not file suit. Kunda’s decision to file suit appears to have 
been influenced by the fact that she was recently separated, had two 
children to support, and was unable to find another job commensurate 
with her abilities. Her circumstances correlate with an empirical study 
of women who file suits; the study suggests that single-parent status 
is a significant factor in the litigation decision.* Rajender, a married 
woman, was offered a continuation of her post-doctoral appointment, 
yet she chose to file suit against the University of Minnesota for its 
refusal to appoint her to a tenure-track position. What made Rajender 
file a lawsuit? Other women at the University also believed that they 
had been discriminated against, yet they refused to become involved 
with her lawsuit, even to the point of refusing to attend the trial. 

The case studies also uncovered among the plaintiffs a high degree 
of disgruntlement with the litigation process. Two out of three plain- 
tiffs were dissatisfied with the legal process and felt that it had an 
overall negative impact on their lives. One wonders whether this high 
degree of dissatisfaction is due to the peculiar nature of employment 
litigation rather than to the litigation process in general. In a society 





6. G. LANOouE & B. LEE, supra note 1, at 44. 

7. Id. at 61. 

8. When a worker is dissatisfied with an employment decision he or she can 
respond in one of three ways: exercise a voice by filing a complaint; exit the employ- 
ment relationship; or remain at work and perhaps feel victimized but not complain. 
Hirschman, Exit, Voice and Loyalty, in THE CULTURE OF BUREAUCRACY 209-17 (C. Peters 
& M. Nelson eds. 1979). 

9. Hoyman & Stallworth, Suit Filing by Women: An Empirical Analysis, 62 NOTRE 
DaME L. REV. 61, 80-81 (1986). 
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in which individuals define themselves to a large extent by their 
profession, disputes over an individual’s professional competence 
strikes at the heart of one’s self-worth. Even when the plaintiff wins 
the battle, the questioning of abilities lingers.1° Moreover, many peo- 
ple’s social connections are formed through the workplace; thus liti- 
gation involving the workplace necessarily threatens these social bonds 
as well." Lastly, the remedy for a winning plaintiff in an employment 
litigation case is ineffective. As the authors note, ‘‘Even the winners 
found themselves moving on, often out of academic life. . . . [I]t can 
be said that winning a lawsuit in an academic institution does not 
necessarily make it possible to work for the defendant again.’’!? This 
consequence appears to charactetize employment litigation generally. 
In studies of the effectiveness of the reinstatement remedy under the 
National Labor Relations Act, over half of the employees waived their 
right to reinstatement, and of those that accepted reinstatement, the 
majority left their employer within a relatively short period of time." 

Another interesting effect of the litigation process exposed in these 
case studies is the high degree of tension and conflict between the 
plaintiffs and their attorneys. Half of the plaintiffs in the authors’ 
survey changed their initially-chosen lawyers. Since this seems to 
reflect an unusually high degree of dissatisfaction, it would be inter- 
esting to know how this figure compares to plaintiff-dissatisfaction 
with attorneys in other types of litigation. Is this consequence a 


function of the characteristics of this particular set of plaintiffs—well- 
educated, professional people? Is it a function of the substance of the 
litigation—academic cases are particularly difficult to litigate due in 
part to the deference which the courts give to academic decisions?" 





10. In speaking about the risks of faculty litigation, Professor Cooper notes that 
‘faculty and other university officials will parade evidence of her incompetence in 
open court, and the record will perhaps end up in black and white in law libraries 
throughout the country. The academic grapevine will turn sour. Her future is grim. . . . 
One wonders why these women sue at all.’’ Cooper, Title VII in the Academy: Barriers 
to Equality for Faculty Women, 16 U.C. Davis L. REv. 975, 1001 (1983). 

11. These social costs were felt by the plaintiffs in the case studies. As Rajender 
commented: ‘‘Even in the Chemistry Department I had lots of friends . . . people that 
we socialized with. . . . After it started, gradually they started drifting away and not 
having anything to do with me.’’ G. LANovuE & B. LEE, supra note 1, at 196. 

12. Id. at 226. 

13. Aspin, Legal Remedies Under the NLRA: Remedies Under 8(a)(3), in PROCEEDINGS 
OF THE 23RD ANNUAL WINTER MEETING OF THE INDUSTRIAL RELATIONS RESEARCH ASSOCIATION 
264, 264-68 (1970). In 71 cases involving 194 discharged employees which were settled 
over a two year period, only 85 employees accepted reinstatement and within two 
years 60 of the reinstated employees had left their jobs. See also Samoff, NLRB Priority 
and Injunctions for Discriminatory Discharges, 31 LaB. L. J. 54, 60 (1980) (‘‘about one- 
half of the litigated discriminatees accept reinstatement and about one-half of those 
remain after six months.’’). 

14. This attitude of judicial deference is best exemplified by the court’s comments 
in Faro v. New York Univ., 502 F.2d 1229, 1231-32 (2d Cir. 1974) (‘‘of all the fields 
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In light of the general level of dissatisfaction among the plaintiffs, 
and the costs incurred by the defendant-institutions, the authors ask 
‘‘how could the system be improved?’’** They suggest that there are 
too many lawsuits and that better use should be made of alternative 
methods for resolving these lawsuits. ‘‘If, as this research documents, 
the litigation process often has multiple negative effects on the par- 
ticipants whether they win or lose, full knowledge of those effects 
might well encourage the parties to use other devices to settle con- 
flicts.’’16 

At the very least, full knowledge of the effects might lessen the 
dissatisfaction of the parties who do litigate. Informed of the probable 
social and career costs associated with litigation, a plaintiff’s expec- 
tations concerning the outcome of the process will differ. Indeed, the 
Lieberman case study suggests that one of the causes for plaintiff’s 
overwhelming bitterness regarding her case was the unrealistic ex- 
pectations created by her attorney. He ‘‘advised her not to seek another 
position in academe, because he believed her case was a strong one 
and that she would be reinstated.’’’” 

The authors rightfully take legal education to task for its failure to 
educate law students concerning the consequences of litigation on the 
participants. Lawyers unaware of these negative effects certainly are 
in no position to inform their clients. Part of the ethical responsibility 
of lawyers as counselors is to inform their clients fully not only about 
the legal ramifications of their decisions, but also the economic, social 
and moral implications as well.‘* Academics in Court has made this 
educational task easier for law schools by presenting information and 
raising questions concerning the effects of litigation on clients. 

The case studies themselves raise interesting questions about the 
effectiveness of alternative methods of resolving disputes. As the 
authors note, two alternative methods they studied—use of the insti- 
tution’s affirmative action office or internal grievance procedure— 
were not particularly efficacious; neither plaintiffs nor defendants 
relied on these methods. is 





which the federal courts should hesitate to invade and take over, education and faculty 
appointments at a University level are probably the least suited for federal court 
supervision.’’). See also Vladeck & Young, Sex Discrimination in Higher Education: 
It’s Not Academic, 4 WoMEN’s Rts. L. REP. 59, 62-64, 67 (1978). 

15. G. LANOUE & B. LEE, supra note 1, at 238. 

16. Id. at 239. 

17. Id. at 60. 

18. ‘‘In rendering advice, a lawyer may refer not only to law but to other consid- 
erations such as moral, economic, social and political factors that may be relevant to 
the client’s situation.’’ MODEL RULES OF PROFESSIONAL RESPONSIBILITY Rule 2.1 (1983). 
The comment to this rule notes that ‘‘[aJdvice couched in narrowly legal terms may 
be of little value to a client, especially where practical considerations, such as cost or 
effects on other people, are predominant. Purely technical legal advice, therefore, can 
sometimes be inadequate.’’ Id. Rule 2.1 comment. See also MoDEL CoDE OF PROFESSIONAL 
RESPONSIBILITY EC 7-8 (1980). 
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Part of the problem with these alternate procedures is their lack of 
neutrality from the plaintiffs’ perspective. The procedures are seen as 
controlled by the same institution which made the adverse decision 
in the first place.** Even when the plaintiffs utilize these methods, 
the institutions themselves do not feel bound by the results.2° The 
authors’ survey showed great reluctance on the part of institutional 
defendants to submit themselves to a binding non-judicial decision- 
making process. Thus, until this resistant attitude can be changed, 
and credible alternate procedures developed, there is little likelihood 
that the participants will eschew the litigation process. 

Moreover, I would echo Professor Owen Fiss”' and urge a cautionary 
note in any rush to substitute alternate procedures for litigation. There 
is no denying that the litigation process produces many negative side 
effects for the participants. But a significant and positive effect of the 
litigation in these case studies has been, win or lose, the sensitizing 
of the institution to concerns of racial and sexual discrimination. The 
remaining faculty members consequently benefit from improvement 
in treatment. Lieberman, bitter over the outcome of her case, suffered 
financial ruin and the loss of her health and profession. Other female 
faculty members at the University, however, ‘‘admitted to Lieberman 
that because of her decision to sue the [U]niversity, they were treated 
more fairly than they believed she had been, and they felt that she 
was responsible for their attaining tenure.’’?? 

Rajender also was forced to leave her profession; she became a 
lawyer and moved to another state. Yet the settiement in her case not 
only profoundly affected the University of Minnesota but also shaped 
academic discrimination law.?* Rajender’s decision to litigate contrasts © 
with the method used by the only female faculty member in the | 
chemistry department prior to Rajender’s suit. The woman had been > 
hired on a temporary basis during World War I because of the shortage | 
of men. When a shortage arose again during the Second World War 
she insisted on tenure. The department complied and granted her 
tenure. She elected to pursue private alternate methods; her choice 
did not produce the far-reaching and precedential effects that Rajen- 
der’s litigation decision did. As Fiss points out, the purpose of 
litigation is not merely to resolve private disputes but also to ensure 





19. As Lieberman’s attorney advised her, the terms of the grievance procedure 
‘‘afforded her very little protection, because the university president made the final 
decision. Since the president had been involved in the earlier decision, [he] believed 
that spending time and resources on an appeal . . . would be unwise.’’ G. LANOUE & 
B. LEE, supra note 1, at 61. 

20. In Rajender, the University’s discrimination committee found that Rajender had 
been discriminated against. The University President, however, overruled the commit- 
tee’s finding. Id. at 185-87. 

21. Fiss, Against Settlement, 93 YALE L.J. 1073 (1984). 

22. G. LANOUE & B. LEE, supra note 1, at 65. 

23. ‘‘The case is frequently cited and has shaped other settlements.’’ Id. at 215. 
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the realization within our society of the values embodied in our 
statutes (such as ending discrimination against minorities and women 
in the field of education).”* 

Academics in Court is a thought-provoking book in the truest sense 
of the term—for as many answers as it suggests, it raises other 
questions for the reader. Focusing on a neglected but important aspect 


of litigation, it is a valuable initial contribution from the field of 
social science. 





24. Fiss, supra note 21, at 1085-86. 
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